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I. INTRODUCTION 

Crown Resources Corporation (“Crown”) operates the Buckhorn 

Mine (“Mine”), which is located in north-central Washington.  The 

Washington Department of Ecology (“Ecology”) first issued National 

Pollutant Discharge Elimination System and Waste Discharge (“NPDES”) 

Permit No. WA0052434 to Crown on November 1, 2007 (“2007 Permit”) 

to regulate discharges of water from Crown’s Buckhorn Mine.  Ecology 

renewed the 2007 Permit on February 27, 2014 (the “2014 Permit”), and 

modified that renewed Permit on April 1, 2015 (“Modified 2014 Permit”). 

The Modified 2014 Permit substantially changed the requirements 

that Crown must comply with at the existing Mine, and established new 

conditions that the Mine cannot meet.  In particular, the Modified 2014 

Permit contains (i) new final water quality limits, (ii) a compliance 

schedule with new interim limits, and (iii) a newly defined “capture zone” 

area.  Ecology included those new conditions without undertaking the 

legally required evaluation of what can be practicably achieved, or 

properly considering the actual hydrologic conditions at the Mine area.  

This case is about whether Ecology can require the operator of an existing 

mine to meet new, infeasible and unachievable conditions in order to 

continue previously approved activities.   
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More specifically, the Modified 2014 Permit contains new final 

surface and ground water compliance limits that are required to be met at 

various locations around the Mine.  Instead of evaluating what levels can 

be reasonably or practicably achieved at the Mine given background 

conditions and previously-approved Mine operations as required by 

applicable regulations and guidance, Ecology based those final limits on 

an incorrect statistical calculation of background water quality.  This 

resulted in final limits more stringent than the water quality that existed at 

several locations even before the Mine began operations. 

The Modified 2014 Permit also contains new interim ground and 

surface water limits, and a 10-month compliance schedule during which 

the interim limits were in effect.  Ecology included the interim limits and 

compliance schedule in the Permit pursuant to a 2013 settlement 

agreement with Crown purportedly to allow Crown sufficient time to 

undertake certain work at the Mine designed to improve water quality 

before the final limits became effective.  However, the interim limits were 

frequently more stringent than existing water quality in the Mine area, and 

neither the interim limits nor compliance schedule were based on an 

evaluation of what could practicably be achieved given agreed upon water 

management measures.   
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Lastly, the Modified 2014 Permit includes, for the first time, a 

requirement that Crown capture all mine-impacted water, including 

groundwater, surface water, and shallow subsurface water, within a 

narrowly defined line on a map, which is described as the “capture zone.”  

Ecology drew the capture zone boundary based on prior modeling done to 

evaluate the groundwater zone that would be influenced by deep bedrock 

groundwater pumping wells at the Mine, and never evaluated whether it 

was feasible to also capture all surface and shallow subsurface water 

within this same zone. 

Crown is challenging those new conditions as being contrary to 

law, unsupported by substantial evidence, and arbitrary and capricious. 

Crown is also appealing the Ferry County Superior Court’s holding as to 

when the Modified 2014 Permit went into effect. 

II. ASSIGNMENTS OF ERROR 

1. The Ferry County Superior Court erred in its Final Order 

and Judgment of March 13, 2017 (the “Ferry County Final Order”) by 

affirming the Pollution Control Hearing Board’s (“PCHB”) July 30, 2015 

Findings of Fact, Conclusions of Law and Order (“PCHB Order”), relating 

to the final limits, the interim limits and compliance schedule, and the 

capture zone conditions in the Modified 2014 Permit. 
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2. The Ferry County Superior Court further erred in its Final 

Order by affirming the PCHB Order, Conclusion of Law No. 6, regarding 

the effective date of the Modified 2014 Permit. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERRORS 

1. Are the final limits in the Modified 2014 Permit contrary to 

law, unsupported by substantial evidence, or arbitrary and capricious?  

(Assignment of Error No. 1). 

2. Are the compliance schedule in the Modified 2014 Permit 

and interim limits contrary to law, unsupported by substantial evidence, or 

arbitrary and capricious?  (Assignment of Error No. 1).  

3. Is the capture zone boundary in the Modified 2014 Permit 

unsupported by substantial evidence, or arbitrary and capricious?  

(Assignment of Error No. 1).  

4. The Washington Administrative Procedure Act (“APA”), 

RCW 34.05.422(3) provides that, where an existing permit is renewed to 

include new limitations, the original permit will remain in effect until the 

agency has made a final determination of the renewed permit and the time 

for seeking review of the final agency decision has expired.  The PCHB 

did not finally determine the validity of the Modified 2014 Permit until 

July 30, 2015, and the deadline for Crown to appeal the PCHB Order was 
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August 29, 2015.  Did the 2007 Permit remain in effect until August 29, 

2015?  (Assignment of Error No. 2) 

IV. STATEMENT OF THE CASE 

A. Background Facts 

1. The Buckhorn Mine and Mine Operations 

The Buckhorn Mine is a 46-acre underground gold mine located in 

north-central Washington.  See Fact Sheet for NPDES Permit No. 

WA0052434, Mar. 1, 2014 (“2014 Fact Sheet”), AR 000001622-1623.  

The Mine began operating in 2008.  Id. at AR 000001625.  The Mine has 

been an important part of the economy for the surrounding communities; 

the Mine and its associated operations have employed as many as 230 

people at any given time.  See Testimony of Mark Ioli (“Ioli Testimony”), 

RP 69:7-10. 

As part of Crown’s permitted operations, water is removed from 

within and around the Mine workings using sumps and groundwater 

dewatering wells.  Crown treats this removed water at its onsite Mine 

Water Treatment Plant (“MWTP”).  2014 Fact Sheet, AR 000001611-

1612, 000001628.  Industrial area stormwater is collected by a surface 

drainage system and by several stormwater seepage collection trenches 

and is eventually directed to the MWTP.  Id.  The MWTP uses a state-of-

the-art reverse osmosis treatment technology to treat the collected water 
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before it is discharged to surface and ground waters at permitted outfall 

locations.  Id. at AR 000001654; see also testimony of David Banton 

(“Banton Testimony”), RP 531:19-25.  The Mine’s overall water 

management system ensures protection of groundwater and surface water 

quality downgradient of the Mine.  Banton Testimony, RP 472:13-478:11, 

489:9-492:7.   

2. The Permit Renewal and Settlement Agreement 

Ecology issued the 2007 Permit to Crown effective November 1, 

2007, to regulate discharges of water from the Mine.  See 2007 Permit, 

AR 000002020-2064, appended hereto as Attachment 1.  The 2007 

Permit regulated the Mine’s discharges using a compliance structure 

fundamentally different from that of the Modified 2014 Permit at issue in 

this appeal.  Both the 2007 Permit and the Modified 2014 Permit regulated 

discharges from the MWTP by requiring that numeric effluent limits be 

met at end-of-pipe discharges from the MWTP.  2007 Permit Fact Sheet, 

AR 000002066; Testimony of Sanjay Barik (“Barik Testimony”), RP 

1197:1-25.  The 2007 Permit also contained a narrative description of a 

groundwater capture zone, which was managed by monitoring 

groundwater elevation data around the Mine site.  See 2007 Permit, AR 

000002032; Testimony of Gina Myers (“Myers Testimony”), RP 184:14-

185:15, 186:6-187:17.  Unlike the Modified 2014 Permit discussed below, 
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the 2007 Permit did not include a capture zone boundary line or numeric 

limits on surface and ground water quality outside the capture zone area at 

set compliance points.  See 2007 Permit, AR 000002031-2037; see also 

Myers Testimony, RP 418:16-419:3.   

On October 31, 2012, the 2007 Permit expired by its own terms.  

Crown timely filed an application for renewal of the 2007 Permit, and 

Ecology administratively extended that Permit until the renewed permit 

became effective.  On February 27, 2014, Ecology renewed the 2007 

Permit.  See 2014 Permit (as originally issued), AR 000001496-1609.   

In June 2013, Crown and Ecology entered into a Settlement 

Agreement and Consent Order (“Settlement Agreement”), which resolved 

a Notice of Penalty Ecology had issued for alleged violations of the 2007 

Permit.  Settlement Agreement, AR 000001418-1430, appended hereto as 

Attachment 2.  The Settlement Agreement released Crown from liability 

under the Notice of Penalty and Crown agreed, among other things, to 

undertake significant investigation and water management measures 

during 2013 and 2014 (referred to in the Settlement Agreement as the 

“Water Quality Protection Program”), including implementation of source 

control measures aimed at improving the Mine’s existing water quality 

management systems.  Settlement Agreement, AR 000001423-1428.  

Ecology and Crown also agreed that the renewed permit Ecology was then 
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preparing would include interim water quality limits and a compliance 

schedule as a bridge to meeting new final limits following implementation 

of the Water Quality Protection Program.  Id. at AR 000001427 (“The 

parties agree that the water quality protection activities and management 

responses identified above, if fully and adequately implemented, justify 

Ecology in placing a compliance schedule and interim effluent limits in 

the new permit”); see also Ioli Testimony, RP 82:10-15, Myers 

Testimony, RP 221:14-223:10.   

3. The Terms of the 2014 Permit 

a. Interim Limits, Interim Compliance Schedule and Final Limits 

The 2014 Permit set forth new requirements for the Mine, 

including establishing compliance points and setting both interim and final 

numeric water quality limits that Crown must meet in the environment (in 

addition to the limits on discharges from the MWTP as required in the 

2007 Permit) for certain constituents in both surface and groundwater.  See 

Modified 2014 Permit, AR 000001120-1122, appended hereto as 

Attachment 3; Barik Testimony, RP 1197:1-25.  For the first 10 months 

after issuance of the 2014 Permit, Crown was to comply with a set of 

interim water quality limits; thereafter, more stringent, final limits became 

effective.  See Modified 2014 Permit, AR 000001120.  Ecology generally 

set the interim limits using the end-of-pipe discharge limits on the MWTP 
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contained in the prior 2007 Permit without considering the existing water 

quality at the new compliance locations.  Myers Testimony, RP 220:23-

221:13.  Ecology did not conduct a technical evaluation of whether the 10-

month compliance schedule provided a reasonable time for the approved 

Water Quality Protection Program to improve water quality at the new 

compliance points.  

With a few exceptions, the final water quality limits that Ecology 

included in the Modified 2014 Permit were set at statistical “background” 

water quality numbers developed by Pacific Groundwater Group (“PGG”), 

a consultant retained by Intervenor Okanogan Highlands Alliance 

(“OHA”).  Those “background” numbers are, in many locations, lower 

than the maximum pre-mining water quality.  See Modified 2014 Permit, 

AR 000001121-1122; Testimony of Owen Reese (“Reese Testimony”), 

RP 842:10-843:17. In setting these final enforcement limits, Ecology did 

not evaluate whether these calculated values were reasonably or 

practicably achievable.   

b. Capture Zone 

The Modified 2014 Permit included for the first time a capture 

zone boundary line within which Crown is required to capture all surface 

and ground water affected by the Mine.  Modified 2014 Permit, AR 

000001115; Banton Testimony, RP 567:4-570:17, 722:6-14.  Ecology 



 

10 

derived this boundary based on groundwater modeling completed as part 

of Ecology’s 2006 Final Supplemental Environmental Impact Statement 

(“FSEIS”) for the Mine1 and subsequent modeling done by Crown’s 

consultant, Golder Associates, which evaluated the area within which the 

Mine dewatering system would collect bedrock groundwater.  None of 

that modeling was designed to model the behavior of shallow subsurface 

and surface water runoff, which is not influenced by the Mine dewatering 

system.  Banton Testimony, RP 571:2-19, 754:2-757:10; Barik Testimony, 

RP 934:14-935:6; Myers Testimony, RP 294:14-295:15.  Moreover, a 

portion of the approved Mine workings and stormwater collection 

facilities are located outside of this newly defined boundary. Ioli 

Testimony, RP 1312:7-1313:4. 

B. Procedural History of Permit Appeal 

On February 28, 2014, Crown timely appealed the 2014 Permit to 

the PCHB, alleging that key provisions of the 2014 Permit were 

unreasonable, arbitrary and capricious, and failed to comport with 

applicable law, Ecology guidance, and the terms of the Settlement 

Agreement.  OHA intervened as an Intervenor-Respondent.   

                                                 
1  The FSEIS is a detailed environmental impact analysis completed in 2006 during the 
original Mine permitting by a consultant on behalf of Ecology, with input from Golder on 
behalf of Crown.  Myers Testimony, RP 45:1-9.   
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Beginning on January 26, 2015, the PCHB conducted a seven-day 

hearing.2  Crown presented three expert witnesses and two fact witnesses.  

Ecology presented only one witness, Sanjay Barik.3  Mr. Barik was an 

Ecology employee who took over responsibility for preparing the renewed 

permit in 2013.  He had little prior experience with the Buckhorn Mine, 

and had no formal training or education in hydrogeology and modeling – 

both areas of expertise relevant to the issues in this matter.4  Barik 

Testimony, RP 906:25-908:2.   

On April 1, 2015, while the PCHB appeal was pending, Ecology 

issued the Modified 2014 Permit, which corrected some of the errors in 

the 2014 Permit that Crown had identified in its appeal.5  Modified 2014 

Permit, AR 000001108-1305.  But the Modified 2014 Permit did not 

address most of the defects in the 2014 Permit.6   

                                                 
2  On December 30, 2014, the PCHB sua sponte dismissed for lack of jurisdiction 
Crown’s claim that the 2014 Permit’s interim limits and the compliance schedule for 
meeting the final limits violate the Settlement Agreement.  On January 15, 2015, Crown 
filed with the Ferry County Superior Court a Complaint and Petition for Review, Case 
No. 15-2-00003-2, challenging those provisions of the 2014 Permit that violate the 
Settlement Agreement.  That case is still pending before the Superior Court. 
3  Intervenor-OHA also presented expert testimony of Stephen Swope of PGG. 
4  Mr. Barik has a master’s degree in business administration and started working at 
Ecology as a financial assistance specialist, and has “some course work” in numerical 
modeling.  Barik Testimony, RP 907, 1084-1086.   
5  Ecology also modified the Permit a year earlier on April 29, 2014. 
6 On April 3, 2015, Crown sent to the PCHB a letter explaining that the Modified 2014 
Permit did not resolve most of the issues on appeal before the PCHB.  Crown’s April 3, 
2015 letter, AR 000001355-1360; Memorandum from Aspect explaining the permit 
modifications, AR 000001438-1441.  The PCHB accepted the Modified 2014 Permit and 
Crown’s April 3 letter into the record. 
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On July 30, 2015, the PCHB issued its Order affirming the 

Modified 2014 Permit.  PCHB Order, CP 2.1, AR 000001442-1487.  

Despite the complex nature of the case, the PCHB made its ruling months 

after the PCHB hearing took place without reviewing a written transcript 

of the extensive, seven-day hearing or even mentioning much of the 

testimony presented by Crown.   

Crown filed a Petition for Review with the Ferry County Superior 

Court, seeking judicial review of the PCHB Order and Ecology’s issuance 

of the Modified 2014 Permit.  Petition for Review, CP 2-2.8.  After 

briefing on the matter by the parties, CP 14, 18, 20, 21, at 00000801-1500, 

the Superior Court held a hearing, during which it issued an oral ruling 

from the bench denying Crown’s Petition for Review and affirming the 

PCHB Order.  CP 23 (second attachment, transcript of Superior Court’s 

oral ruling).  The Superior Court entered a Final Order and Judgment, CP 

23 (first attachment), and Crown timely filed a Notice of Appeal, CP 23. 

V. ARGUMENT 

A. Scope and Standard of Review 

Judicial appeals of final agency decisions resulting from 

adjudicatory proceedings, such as the PCHB Order, are governed by the 

APA.  See RCW 43.21B.180.  RCW 34.05.570(3) establishes nine 

grounds for granting relief from the PCHB Order, three of which are 
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relevant to this appeal.  A court shall overturn the PCHB Order where: 

(i) the agency has erroneously interpreted or applied the law; (ii) the order 

is not supported by substantial evidence; or (iii) the order is arbitrary or 

capricious.  RCW 34.05.570(3)(d), (e) & (i); Motley-Motley, Inc. v. State, 

127 Wash. App. 62, 71-72; 110 P.3d 812, 817 (2005); Bowers v. Pollution 

Control Hearings Bd., 103 Wash. App. 587, 595; 13 P.3d 1076, 1082 

(2000).  Crown bears the burden of demonstrating the invalidity of the 

PCHB Order.  RCW 34.05.570(1)(a). 

The PCHB’s legal conclusions are reviewed de novo.  Motley-

Motley, Inc., 127 Wash. App. at 72; 110 P.3d at 818; Bowers, 103 Wash. 

App. at 596; 13 P.3d at 1082.  Similarly, a court applies de novo review to 

questions concerning the application of law to facts, and the reviewing 

court will “determine the correct law independent of the agency’s decision 

and then apply the law to established facts de novo.”  Port of Seattle v. 

Pollution Control Hearings Bd., 151 Wash.2d 568, 588; 90 P.3d 659, 670 

(2004).  Where there is a mixed question of law and fact involving the 

process of comparing or bringing together the correct law and the correct 

facts to determine the legal consequences that follow, a court will review 

that question de novo.  Johnson v. Emp’t Sec. Dep’t of State of Wash., 112 

Wash.2d 172, 175; 769 P.2d 305, 306 (1989); Franklin Cnty. Sheriff’s 

Office v. Sellers, 97 Wash.2d 317, 321-22; 646 P.2d 113, 119 (1982).   
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The PCHB’s factual findings are reviewed to determine whether 

they are supported by substantial evidence or are arbitrary and capricious.  

See, e.g., May v. Robertson, 53 Wash. App. 57, 73, 218 P.3d 211, 219 

(2010).  When determining if an agency action is arbitrary and capricious, 

the court considers whether it was a “willful and unreasonable action in 

disregard of facts and circumstances.”  Id.  To be supported by substantial 

evidence, the agency action must be based on evidence that “would 

convince an unprejudiced, thinking mind of the truth of the declared 

premise.”  Id.   

The court of appeals applies these standards of review directly to 

the administrative record that was before the PCHB.  Motley-Motley, Inc., 

127 Wash. App. at 72-73; 110 P.3d at 817-818; RCW 34.05.558.  The 

findings of the Superior Court are “superfluous” for purposes of this 

appeal since the Superior Court did not take any new evidence beyond the 

PCHB administrative record.  Motley-Motley, Inc., 127 Wash. App. at 72-

73; 110 P.3d at 818.  Consequently, this appeal focuses on the record 

established in the PCHB proceeding.   
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B. The Final Limits Are Contrary to Law, not Supported by 
Substantial Evidence, and are Arbitrary and Capricious 

1. Ecology’s Regulations and Formal Guidance Set Forth a Clear 
Procedure for How Ecology Should Establish Permit 
Enforcement Limits   

Ecology regulations and formal guidance establish requirements 

the agency must follow when setting water quality permit limits.  WAC 

173-200-050, appended hereto as Attachment 4, lists the factors that 

Ecology is to consider when setting groundwater quality enforcement 

limits in a waste discharge permit, such as the Modified 2014 Permit.  

Enforcement limits should be defined on a case-by-case basis that takes 

into account the site-specific facts of the permitted activity and the legal 

requirements set forth in the regulation.  WAC 173-200-050(2).   

Permit enforcement limits should generally be set to ensure 

compliance with applicable State water quality criteria, which have been 

established to protect human health and beneficial uses.  WAC 173-200-

050(3)(a)(iii), (v).  However, if background water quality already exceeds 

those criteria, the limit will be set at the higher background level.  WAC 

173-200-050(3)(b)(ii).  Ecology must also consider the State’s 

antidegradation policy and set limits “as near the natural groundwater 

quality as practical.”  WAC 173-200-050(3)(a)(i), (ii) (emphasis added).  

In determining what limits are practical to achieve, Ecology must 

undertake an “AKART” analysis, which considers and sets the 
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enforcement limits based on an evaluation of “all known, available, and 

reasonable methods of prevention, control, and treatment.”  WAC 173-

200-050(3).  The regulations governing permits for discharges to surface 

waters also require Ecology to consider AKART when establishing permit 

enforcement limits, and define “AKART” as representing “the most 

current methodology that can be reasonably required for preventing, 

controlling or abating the pollutants associated with a discharge.”  WAC 

173-220-130(1)(a); 173-201A-020 (emphasis added), appended hereto as 

Attachments 5 and 6.   

Ecology’s longstanding guidance implementing these regulations 

similarly directs that when existing water quality is better than the State 

criteria, as is the case for many constituents at the Mine, permit limits be 

set at levels that meet those criteria and are protective of existing water 

quality “to the extent practical,” based on an evaluation of AKART.  See 

Ecology, Implementation Guidance for the Ground Water Quality 

Standards (Oct. 2005), AR 000002747 (“Implementation Guidance”), 

excerpts of which are appended hereto as Attachment 7.7   

                                                 
7  The Implementation Guidance expressly applies to Ecology’s issuance of State Waste 
Discharge Permits, such as the Modified 2014 Permit, and Ecology’s witness Mr. Barik 
acknowledged that Ecology is obligated to follow this Guidance when setting permit 
limits.  Implementation Guidance, AR 000002745 (stating that the Guidance “will be 
used” to implement Chapter 173-200 WAC for activities required to receive a State waste 
discharge permit); Barik Testimony, RP 950:1-951:25. 
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The Implementation Guidance further details the two-step process 

Ecology is to follow when establishing limits where the existing water 

quality is better than State criteria.  Ecology must first properly determine 

existing background water quality, and then establish the limit at a level 

between background and the State criteria based on an evaluation of what 

water quality can be practically and reasonably achieved.  Id. at AR 

000002793.  Figure 6.1 from the Implementation Guidance, AR 

000002793, which is copied below, illustrates this process for establishing 

permit enforcement limits. 

 

The first step in setting enforcement limits is to determine 

background water quality conditions in the area that will be impacted by 

the permitted discharge.  Implementation Guidance, AR 000002811.  This 

is done through a series of steps described in the Implementation 
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Guidance for evaluating available background water quality data and 

selecting the appropriate background water quality level, known as the 

“upper tolerance level,” for the water quality parameters to be regulated by 

the permit.  Id. at AR 000002804 and AR000002796 (Figure 6.3); see also 

Reese Testimony, RP 787:22-788:25.  In cases such as this, where the data 

is both non-parametric (i.e. does not follow a normal bell curve) and 

robust, Ecology’s implementation guidance directs that the upper 

tolerance level be set at the highest background water quality number in 

the available dataset.  See Implementation Guidance, AR 000002844; see 

also Sterrett Testimony, RP 1031:4-1034:17 (testifying that the 

appropriate approach in this case, given the robust nature of the data, 

would be to establish background at the highest number in the dataset to 

reduce the likelihood of false positive violations).   

As the second step in the process, Ecology is to set the actual 

permit limits at a level between background and the applicable State 

criteria, based on an evaluation of AKART to determine what water 

quality can be practically achieved consistent with the goal “to minimize 

the impact to background water quality by promoting the most effective 
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and reasonable treatment and reduction of wastewater discharges.”  Id. at 

AR 000002793, 000002795 (emphasis added).8   

2. Ecology Failed to Follow its Regulations and Guidance when 
Setting the Final Limits, and those Limits Are Not Supported 
by Substantial Evidence   

The PCHB administrative record documents that Ecology did not 

follow either its regulations or permitting guidance when setting the final 

limits in the Modified 2014 Permit.  As the Ecology employee who 

prepared the permit explained, the final limits were based solely on a 

statistical calculation of background levels provided by OHA’s consultant.  

Barik Testimony, RP 955-957.  That approach deviated from both the 

regulations and Ecology’s guidance by (a) using inappropriate background 

values, and (b) ignoring the second step of the permit limit-setting process 

by failing to conduct an AKART analysis evaluating what water quality 

levels could be practicably or reasonably achieved.  Reese Testimony, RP 

853:17-20.  Because of Ecology’s failure to undertake those required 

evaluations, the final limits are not only contrary to law, but, in many 

instances, are simply unachievable.   

                                                 
8  Following the steps outlined in Figure 6.4 of the Implementation Guidance, Ecology 
derives a range of possible limits, with the upper enforcement limit set at the criterion 
level (Box A, page 77) and the lowest possible enforcement limit set at background (Box 
B, page 77).  Implementation Guidance, AR 000002811-2816.  The Guidance further 
instructs Ecology to select a value within this range based on the technology “that is 
reasonable and best protects background water quality.”  Id. (emphasis added).   
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a. Ecology’s Failure to Consider What Limits Are Reasonable, 
Practicable and Consistent with AKART   

It is undisputed that, in setting the final limits, Ecology did not 

conduct any AKART analysis or other evaluation of whether these new 

limits were practical or could otherwise be reasonably achieved given the 

site-specific conditions at the Mine.  Ecology’s sole witness, Mr. Barik, 

specifically acknowledged that Ecology did not conduct an AKART 

analysis when establishing the final limits, and Crown’s expert witnesses 

further documented that omission.  Barik Testimony, RP 936-937; Reese 

Testimony, RP 825:14-23.  In other words, Ecology ignored its own 

guidance and regulations and bypassed the critical second step in 

establishing permit limits.  Even OHA’s consultant who prepared the 

background calculations that Ecology used for the final limits 

acknowledged that those calculations were prepared solely to provide 

information on background values, and not to establish permit compliance 

limits.  Swope Testimony, RP 1269:12-1270:11 (testifying that he had 

never worked on compliance limits for a NPDES Permit and that he 

calculated background levels and not compliance limits). 

Crown’s experts confirmed that, consistent with the regulations 

and Implementation Guidance, a permit enforcement limit should be set 

somewhere between background water quality and the applicable water 
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quality criteria, with the specific value based on an evaluation of AKART 

and the reasonable and practical technologies available for protecting the 

background water quality.  Reese Testimony, RP 854:1-20.  Mr. Reese 

testified that he had never seen permit limits set at levels based on a 

statistical background calculation.  Reese Testimony, RP 854:7-8.9   

Ecology’s use of inappropriate background levels and its failure to 

evaluate what enforcement limits could be practicably achieved while still 

being protective of State water quality criteria is particularly egregious 

here, since Ecology applied the new final limits to an existing, approved 

mine that had been operating for several years.  As a result of natural 

conditions and permitted mine activities—including use of construction 

fill, discharges from the MWTP that were previously authorized at higher 

concentrations than the final limits, and authorized use of chemicals for 

dust control—water quality concentrations for several constituents at 

locations around the Mine are higher than the statistical background levels 

calculated by OHA’s consultant.  See infra Section V.C. (providing a 

detailed discussion of background water quality and the effects of 

previously authorized activities).   

One example is chloride.  Using PGG’s statistical calculation of 

pre-mining background, Ecology set the new final limit for chloride at 
                                                 
9 Mr. Reese is a Water Resources Engineer at Aspect Consulting with over 16 years of 
water quality permitting experience.  Reese Testimony, RP 391:15-392:5. 
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2mg/l.  Modified 2014 Permit, AR 000001121.  However, the 2007 Permit 

previously authorized Crown to discharge chloride from the MWTP at a 

limit of 250 mg/l, more than 100 times the new final limit, and those 

previously authorized discharges affected existing water quality at many 

locations.  2007 Permit, AR000002026; Banton Testimony, RP 553:12-22.  

Yet, Ecology did not conduct any evaluation of whether the extremely 

low, new final limit was practicably achievable given the years of prior 

authorized discharges from the MWTP into area surface and ground water.  

If Ecology had conducted the required analyses, it would have 

been apparent that many of the final limits, such as chloride, are not 

reasonably or practicably achievable as documented by Crown’s experts, 

given the existing conditions.  Banton Testimony, RP 537:18-21, 554:1-5, 

556:1-12.  Ecology’s complete failure to evaluate what final limits would 

be practicably and reasonably achievable given background conditions and 

previously permitted activities violates Ecology’s regulations and 

Guidance and resulted in unachievable final limits that are contrary to law, 

not supported by substantial evidence, and are arbitrary and capricious. 

See RCW 90.48.520 (“the department of ecology shall in issuing and 

renewing state and federal wastewater discharge permits review the 

applicant’s operations and incorporate permit conditions which require all 

known, available, and reasonable methods to control toxicants in the 
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applicant’s wastewater.”).  Cf., Spokane County v. Sierra Club, 195 Wash. 

App. 1042, 10 (Wash. App. 2016) (unpublished) (holding that Ecology 

erred in issuing a discharge permit without conducting a “reasonable 

potential” analysis as required by 40 C.F.R. § 122.44(d)(1), even though 

PCHB conducted such analysis on appeal).   

b. Flaws in Ecology’s Determination of Background  

As discussed in detail by Mr. Reese, OHA’s consultant (PGG) 

calculated background water quality levels at what is known as the “95th 

percentile upper tolerance level,” by selecting a value for each constituent 

regulated under the Modified 2014 Permit that statistically would be 

greater than or equal to 95% of sampling results over time.  Reese 

Testimony, RP 838:17-839:4, 840:9-23; 842:10-843:17.  This means that 

in the range of background water quality data (in some cases consisting of 

hundreds or thousands of data points), PGG selected as background a 

value for each constituent that will be exceeded, on average, by 5% of past 

and future samples, regardless of mining activities.  Reese Testimony, RP 

856:16-24.  In other words, Crown will exceed the final limits (and be 

subject to fines and penalties) approximately 5% of the time simply 

because Ecology set enforcement limits at background values that will be 

exceeded, statistically, by 5% of samples – regardless of any human 

impact.   
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The statistical evaluation conducted by PGG is contrary to 

Ecology’s Guidance for calculating background.  It is undisputed that the 

historic water quality data set used to determine background does not 

follow a normal “bell curve” and is non-parametric since the data was 

collected from several locations over different time periods.  See, e.g., 

Swope Testimony, RP 1270:12-14; Reese Testimony, RP 798:12-19; 

799:13-16; 833:4-17.  As required by the Implementation Guidance, when 

the data is nonparametric, background levels should be based on the 

highest value in the historic data set, rather than on a 95% upper tolerance 

statistical calculation.  See Implementation Guidance, AR 000002804 

(Figure 6.3, last box in the flow chart referencing “Determine type of 

distribution”) and AR 000002844 (for nonparametric data, use the 

maximum value as the upper tolerance, and the derived upper tolerance 

limit defines background water quality); Reese Testimony, RP 800:11-21; 

804:10-14; 842:17-843:17.   

These various and compounded missteps by Ecology resulted in 

wholly unworkable final limits that yield hundreds of permit exceedances 

every year—even if the Mine were to discharge nothing at all—and cannot 

be achieved through use of reasonable and practicable technologies.  

Reese Testimony, RP 856:16-858:21 (describing that since statistically 5% 

of samples will exceed the 95% tolerance limit – even in the absence of 
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the mine operations, and given the number of required sampling locations 

and parameters, and given that the enforcement limit is set at this 

truncated background level, the Mine would expect several hundred 

violations annually); Swope Testimony, RP 1284:1-8; see also Myers 

Testimony, RP 236:4-12 (describing that the new final limits would have 

resulted in 40-50 exceedances per month based on 2014 data).  Therefore, 

the Modified 2014 Permit’s final limits are contrary to law, unsupported 

by substantial evidence in the record, and arbitrary and capricious.  See 

RCW 34.05.570(3)(d), (e), (i). 

3. The PCHB Did Not Provide Valid Grounds for Upholding the 
Final Limits   

The PCHB did not properly apply Ecology’s regulations and 

Guidance, which prescribe the required steps for establishing water quality 

permit limits.  In its Order, the PCHB ignored the applicable regulations 

and Implementation Guidance requiring Ecology to undertake an AKART 

analysis to evaluate what limits can be practically and reasonably 

achieved.  PCHB Order, CP 2.1, AR 000001466-1473.  The PCHB further 

failed to address Crown’s evidence that the final limits are not practicably 

achievable and essentially guarantee that Crown will regularly exceed 

those limits.  Id. (failing to even mention testimony in the record at RP 

1035:9-24 on this point).   
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Moreover, the PCHB recognized that the Implementation 

Guidance “suggests that the highest value in a non-parametric data set is 

used to establish background levels,” but went on to accept Ecology’s 

explanation that using PGG’s statistical calculation instead balances the 

risk of false positives with the risk of false negatives.  PCHB Order, CP 

2.1, AR 000001475-001476) (citing only the testimony of OHA’s expert 

in support of this position).  However, contrary to Ecology’s approach of 

hard-wiring false exceedances into the Modified 2014 Permit, Ecology’s 

regulations and Guidance allow Ecology to use early warning values in a 

permit as a means for ensuring that potential impacts of permitted 

activities do not go undetected.  See WAC 173-200-070; Implementation 

Guidance at AR 000002809-2810 (describing early warning values as the 

specified means of addressing this concern); and Figure 6.1, which is 

reproduced at supra, p. 17.  That approach allows Ecology to monitor 

trends in water quality to determine if water quality impacts may be 

occurring, and take appropriate steps prior to any significant impact.  

Ecology’s decision to ignore that authority does not provide valid grounds 

for adopting permit limits that guarantee false exceedances, do not reflect 

actual water quality conditions and cannot be reasonably achieved. 

Consequently, the PCHB’s Order should be reversed, and the 

Modified 2014 Permit should be remanded for Ecology to develop 
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appropriate final limits in accordance with the regulations and 

Implementation Guidance.   

C. The Interim Limits and Compliance Schedule Are Contrary to 
Law, Unsupported by Substantial Evidence, and Arbitrary and 
Capricious   

Because the 2014 Permit was the first permit for the Mine to 

include numeric limits for surface and groundwater quality outside the 

capture zone, Ecology included in the 2014 Permit (and the Modified 2014 

Permit) a compliance schedule and interim limits to be met at the new 

compliance points upon issuance of the Permit.  The purpose of the 

compliance schedule and interim limits was to provide a bridge to meeting 

the new final limits following Crown’s implementation of the Water 

Quality Protection Program pursuant to the Settlement Agreement.  

Settlement Agreement, AR 000002176-2181; see also Myers Testimony, 

RP 221:14-25 (discussing purpose of including agreement for interim 

limits as part of Settlement Agreement).  Ecology arbitrarily decided that 

the interim limits should be in effect for 10 months following issuance of 

the Permit, after which the final limits had to be met.  Supra, pp. 8-9.  The 

decision to adopt a 10-month interim period was made without any 

assessment of the feasibility of the Mine achieving the final limits in such 

a short time.   
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Ecology’s regulations authorize the use of interim limits and 

compliance schedules in NPDES permits.  The regulation in place at the 

time Ecology issued the 2014 Modified Permit provided that, in crafting 

schedules of compliance, Ecology should focus on “ensur[ing] final 

compliance with all water-quality based effluent limits in the shortest 

practicable time,” which could be as much as 10 years.  WAC 173-201A-

510(4)(a), (c) (2014) (emphasis added), appended as Attachment 8.10  

Those regulations further provided that, during the compliance schedule 

period, interim limits (either numeric or nonnumeric) shall be established, 

based on the “best professional judgment” of Ecology.  WAC 173-201A-

510(4)(b) (2014).  In exercising its best professional judgment to establish 

interim limits, Ecology must support its decision with substantial 

evidence, and must act in a manner that is not arbitrary and capricious 

given all facts before the agency.  RCW 34.05.570(3)(e), (i).   

Here, the PCHB record establishes that Ecology did not consider 

what time period would be practicable for meeting the new final limits 

when it established the 10-month compliance schedule, and that Ecology 

                                                 
10  In 2016, WAC 173-201A-510(4) was amended in part.  The current version of that 
regulation does not limit compliance schedules to 10 years, and provides that they should 
generally not exceed the term of the permit (five years), but may be for a longer period if 
needed to come into compliance with applicable State criteria.  WAC 173-201A-510(d).  
See WAC 173-201A-510 (2017), appended as Attachment 9.  The compliance schedule 
is to require compliance with the applicable requirements as soon as possible based on 
consideration of site-specific measures that could be implemented, such as changes in 
facility operations or pollution prevention measures.  Id. 
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did not consider actual site conditions when setting the interim limits.  

Consequently, the compliance schedule and interim limits are contrary to 

law, unsupported by substantial evidence, and are arbitrary and capricious. 

1. The Ten-Month Compliance Schedule Was Not Based on a 
Practicable Time-frame 

As discussed above in Section IV.A.2, Crown committed in the 

Settlement Agreement to implement a supplemental Water Quality 

Protection Program at the Mine, in part, to address historic water quality 

impacts from Ecology-permitted Mine activities.  See Myers Testimony, 

RP 393:15-395:4.  Under this Program, Crown agreed to complete 

significant remedial activities during 2013 and 2014, including 

implementation of water-related source control measures, installation of 

additional capture wells, construction of infrastructure designed to 

improve the capture and control of mine-impacted water, and completion 

of investigations aimed at improving upon Crown’s existing water quality 

management techniques.  Banton Testimony, RP 499:18-501:20; Ioli 

Testimony, RP 80:24-82:21; Settlement Agreement, AR 000001423-1428.   

As expert testimony demonstrated at the hearing, these on-the-

ground measures will take years, not months, to substantially improve 

existing water quality at certain down-gradient locations.  See, e.g., 

Banton Testimony, RP 551:10-556:12 (discussing time required for 
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chloride concentrations to reach permit limits); see also Sterrett 

Testimony, RP 1013:24-1016:5; AR 000008275 (graph showing chloride 

concentrations in MW-14).   For example, at certain compliance locations, 

various constituent concentrations are elevated because of prior mine 

operations previously authorized by Ecology.  These include (1) 

construction fill used for leveling the site for mine buildings or for 

providing structural support for mine features such as ponds, (2) previous 

MWTP discharges permitted by Ecology, and (3) chemicals applied to 

roads for dust suppression under a requirement of the United States Forest 

Service.  See Banton Testimony, RP 511:13 (describing 2010 technical 

report that identified permitted MWTP discharges and required road dust 

control activities as potentially impacting water quality); 535:9-536:4, 

574:5-14 (describing connection between planned phased removal of 

construction fill and integrity of existing stormwater collection ponds); 

550:12-551:9 (describing impacts from magnesium chloride applied to the 

roads under a U.S. Forest Service requirement); Myers Testimony at 

392:10-23 (discussing construction fill).  The Modified 2014 Permit’s 10-

month compliance period did not allow sufficient time for the Water 

Quality Protection Program agreed to in the Settlement Agreement to 

address these conditions and achieve their intended effect.   
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With regard to the historic discharges that were permitted from the 

MWTP, Mr. Banton of Golder Associates, who has studied the Mine and 

its hydrology and hydrogeology for 24 years (Banton Testimony, RP 450-

460), explained that it will take significantly longer than 10 months for the 

residual chloride and nitrate levels resulting from those discharges to 

diminish.  For example, as noted above, the MWTP discharge limit for 

chloride under the 2007 Permit was 250 mg/l, while the final limit under 

the Modified 2014 Permit for the compliance points is 2 mg/l.  Banton 

Testimony, RP 553:12-22.  Thus, from 2008 until 2010, Crown discharged 

chloride in treated water to permitted Outfall 001, as allowed under the 

2007 Permit, at over 100 times the final limit in the Modified 2014 

Permit.11  As a result, groundwater quality below this discharge point has 

elevated chloride concentrations.12  Although these levels are declining, 

Crown expects it will take several additional years for chloride 

concentrations to reach the new final limits.  Banton Testimony, RP 

537:18-21, 554:1-5, 556:1-12; see also AR 000008287 (graph showing 

chloride concentrations downgradient of Outfall 001).  

                                                 
11  The chloride was a by-product of a prior treatment process used at the MWTP, which 
used a treatment technology evaluated and approved by Ecology.  Banton Testimony, RP 
493:15-494:3. 
12  In addition, the MWTP was historically permitted to discharge a higher level of 
nitrate, though still below drinking water standards, and as a result, remnant effects of 
these permitted nitrate discharges are present.  Banton Testimony, RP 537:24-538:17.   
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Mr. Banton and Mr. Sterrett provided similar testimony about the 

impacts attributable to construction fill.  Crown was authorized to use a 

rock fill material to level the Mine site in order to build surface facilities at 

the site.  Myers Testimony, RP 391:15-392:5.  Those materials have 

affected surface and shallow subsurface runoff at the site by contributing 

sulfates and sediments to the runoff water, although the water quality 

generally remains below State water quality criteria.  Myers Testimony, 

RP 392:10-23.  Crown has committed, per the Settlement Agreement, to 

study the impacts from the construction fill, remove fill as necessary, and 

otherwise install and operate a trenching system to capture and treat water 

moving through the fill.  Settlement Agreement, AR 000001424-1425.  

Much of this work has already been done or is ongoing, but as the experts 

Mr. Banton and Mr. Sterrett testified, it was not possible for Crown to 

complete this work and meet certain final permit limits for sulfate and TSS 

within the 10-month compliance period.  Banton Testimony, RP 672:4-

674:10; Sterrett Testimony, RP 1016:13-15 (no technical analysis to 

support interim timeframe) and 1016:24-1017:19 (10-month period is not 

sufficient for sulfate concentrations to reach the final limit); see also AR 

000008277 (graph of sulfate concentrations illustrating that final limits 

cannot be met in 10-month period).  
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Ecology’s witness, Mr. Barik, testified that the 10-month 

compliance period was selected to allow for one additional spring runoff 

season to occur, which Mr. Barik believed would provide enough time for 

existing contaminants to flush through the system and allow Crown time 

to implement other planned adaptive management improvements to 

address known water quality issues.  Barik Testimony, RP 1140:23-

1141:21.  However, he provided no scientific rationale or factual basis for 

his belief that one runoff season was sufficient, and Ecology provided no 

other evidence to support such a conclusion.  Id. at RP 1136:21-1145:19 

(Responding to a question regarding the rationale for selecting a 10-month 

interim period, Mr. Barik provides no technical reasoning for the time 

period).  In contrast, the only expert testimony presented on this subject by 

Mr. Sterrett and Mr. Banton, which was based on their many collective 

years of experience studying these types of issues and evaluating data 

from the site, demonstrated that significantly more time was needed to 

implement the approved water quality protection measures, and allow for 

historically authorized impacts to dissipate.  Banton Testimony, RP 556:1-

12; Sterrett Testimony, RP 1013:7-1019:1.   

Without addressing this undisputed evidence, the PCHB affirmed 

the 10-month compliance period in the Modified 2014 Permit, stating as 

its only justification that “[f]or several years, Crown has been aware of 
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existing contaminates [sic] related to its prior discharges from the MWTP, 

as well as elevated sulfate concentrations in MW-14.”  PCHB Order, CP 

2.1, AR 000001478.  The PCHB provided no further explanation as to 

how this justifies such an abbreviated period for meeting the entirely new 

final limits that Ecology first included in the 2014 Permit and which OHA 

first proposed during comments on the draft 2014 Permit.  The record 

demonstrates that Ecology effectively plucked the 10 months out of the air 

(based on one spring run-off season), without giving any meaningful 

consideration to the amount of time it would actually take for the agreed-

upon water quality protection measures at the Mine to achieve the new 

final limits.  Because Ecology did not conduct any evaluation of the 

“practicable time” within which the new final limits could be met given 

actual onsite conditions, the compliance schedule is contrary to law, 

unsupported by substantial evidence, and arbitrary and capricious.  WAC 

173-201A-510(4)(b).  See also Center for Biological Diversity v. Bureau 

of Land Management, 422 F. Supp. 2d 1115, 1147-48 (N.D. Cal. 2006) 

(finding that the Fish and Wildlife Service’ reliance on “an unfounded 

assumption” that “lacks support in the record” was arbitrary and 

capricious where the Fish and Wildlife Service relied on such 

“unsubstantiated assumption” to support its decision to justify excluding 
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portions of critical habitat of a species protected by the Endangered 

Species Act). 

2. The Interim Limits Themselves Are Unsupported by 
Substantial Evidence, Are Arbitrary and Capricious, and Are 
Contrary to Law 

The interim limits included in the Modified 2014 Permit did not 

reasonably account for existing site conditions, including both pre-mining, 

water quality conditions and the effects of previously authorized Mine 

activities.  Instead, Ecology generally used the 2007 Permit limits that 

previously governed discharges of treated water from the MWTP, and 

applied them at the new surface and groundwater compliance points 

outside the capture zone where the water quality is different than the 

treated water.  The PCHB recognized this disconnect in its order, but ruled 

without any explanation or factual findings that “Ecology’s use of the 

2007 Permit’s MWTP effluent limits as the basis for the interim limits was 

not unreasonable and was within its discretion.”  PCHB Order, CP 2.1, AR 

000001478.   

Mr. Banton testified that with respect to the limits for arsenic, iron, 

and manganese, high levels exist at certain compliance points unaffected 

by Mine operations because, as historic sampling data shows, arsenic, 

iron, and manganese are naturally occurring in the area.  Banton 

Testimony, RP 539:2-10, 546:13-547:23.  For example, Mr. Banton 
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testified that sampling data for arsenic in certain naturally mineralized 

areas consistently exceeded the limits prior to the Mining operations.  

Banton Testimony, RP 546:4-21.  He provided similar testimony with 

respect to naturally occurring levels of manganese, iron and total 

suspended solids (“TSS”).  See Banton Testimony, RP 546:23-547:18; 

547:24-550:11.  In areas where constituent concentrations naturally 

exceed interim limits, Crown could not under any circumstances achieve 

these limits.   

Moreover, as discussed above, supra Section V.B.2.a and V.C.1, 

expert testimony at the PCHB Hearing documented that at certain 

compliance locations near the Mine, the levels of various constituents, 

such as sulfate, chloride, nitrate and TDS in the groundwater, have been 

and continue to be impacted by activities previously authorized by 

Ecology.  See Banton Testimony, RP 535:14-536:4; 536:14-538:17; 

673:9-22.  Concentrations of these constituents at certain compliance 

locations exceed the interim limits regardless of current Mine operations.  

Banton Testimony, RP 550:12-551:2.   

The only reason for Ecology to include interim limits in a 

discharge permit was to provide a reasonable bridge for the Mine to meet 

the stricter final permit limits.  See Ioli Testimony, RP 82:10-15, Myers 

Testimony, RP 221:14-25.  Having such reasonable interim limits was one 
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of the primary purposes of the Settlement Agreement.  Id.  However, 

rather than considering the actual existing conditions at the Site and what 

limits could be reasonably achieved pending implementation of the Water 

Quality Protection Program, Ecology established interim limits that were 

based solely on old limits from the 2007 Permit that applied only to end-

of-pipe discharges from the MWTP.  See Myers Testimony, RP 220:13-

221:13.  As evidenced by the testimony of Mr. Barik, Ecology gave no 

thought to whether those end-of-pipe MWTP limits were feasible or could 

be practicably achieved as interim limits at the numerous new compliance 

points given the historic water quality at those locations.  See Barik 

Testimony, RP 947:3-10 (“We carried over the [interim] limits as 

established in the first permit until December 31, 2014, with some changes 

. . . but, in the majority of the cases, these were the limits established in 

the first permit”).     

As a result, the interim limits, which apply in ground and surface 

water, and not at the end of a treatment plant discharge pipe, are not 

feasible for Crown to achieve, and put Crown at risk of potential 

enforcement actions and penalties for conditions that are beyond its 

reasonable control.  See Myers Testimony, RP 226:14-23 (testifying that 

while Crown can control end of pipe discharge levels from the MWTP, it 

cannot control levels at points in the environment where natural conditions 
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are present at levels higher than permit standards); see also Ioli Testimony 

at 96:18-97:2 (“While we had a water treatment plant effluent quality that 

we adhered to under the prior [2007] permit, we now, overnight, have an 

environmental . . . limitation that’s very similar to those constituents 

[limits] with no opportunity to . . . [transition] from end-of-pipe into the 

receiving environment because of either historical or natural conditions”).   

As demonstrated above, the record does not contain any evidence, 

much less substantial evidence, to justify Ecology’s arbitrary apples-to-

oranges application of end-of-pipe limits to the new in-the-environment 

interim compliance points.  Therefore, the 2014 Permit’s interim limits are 

arbitrary and capricious, not supported by substantial evidence in the 

record, and contrary to Ecology’s own regulations that require Ecology to 

use best professional judgment in setting those limits.  See RCW 

34.05.570(3)(d), (e), (i).13   

D. The Capture Zone Requirements Are Not Supported by 
Substantial Evidence, and Are Arbitrary and Capricious 

Condition S1.A.2 of the Modified 2014 Permit presents a line on a 

map, designating a “capture zone” boundary, in which Crown is required 

to contain all mine-impacted water.  AR 000001115, 001176-001177 (the 

                                                 
13  Although the interim limits are no longer in effect, resolving the validity of those 
limits is important both because Crown could potentially be exposed to penalties for past 
noncompliance with the interim limits, and, in the event the Modified 2014 Permit is 
remanded to Ecology to consider a reasonable compliance schedule, new interim limits 
will be needed for any future compliance schedule period. 
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capture zone boundary is depicted on maps included as Appendix B to the 

Modified 2014 Permit).  Ecology defines this capture zone boundary as 

the farthest extent from the Mine that Mine-related contaminants can be 

located.  Id. at AR 000001115.  As detailed below, this new capture zone 

boundary is based on outdated assumptions and modeling, ignores well-

accepted hydrologic principles, and fails to account for real life, on the 

ground, conditions at the Mine.  The PCHB upheld the capture zone 

requirements in the Modified 2014 Permit, without addressing the 

substantial evidence that the capture zone boundary is arbitrary, 

capricious, and impossible to maintain.    

1. There Is No Scientific, Technical or Other Rational Basis for 
the Modified 2014 Permit’s Capture Zone Requirements. 

It is undisputed that the modeling Ecology used to delineate the 

capture zone boundary came from two places: (1) modeling from the 

FSEIS prepared in conjunction with the original permitting of the Mine; 

and (2) updated modeling by Golder Associates to prepare monthly 

interpreted capture zone maps as part of its ongoing work at the Mine.  

CP 18 at 000001354 (Ecology’s Response Brief before the Ferry County 

Superior Court (“Ecology Response”)).  However, both the FSEIS 

modeling and the Golder work were never intended to simulate an area in 

which all impacted water could be captured and treated, and thus are 
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inappropriate bases for delineating a boundary line intended to capture all 

water impacted by mining-related facilities.   

David Banton, the expert with by far the most knowledge and 

experience with the prior modeling, explained that neither the model 

presented in the FSEIS nor the subsequent groundwater modeling done by 

Golder was intended to address potential contaminants in surface or 

shallow subsurface runoff at the Mine.  Banton Testimony, RP 476-477, 

563-564, 571).  Rather, the models – consistent with the physical laws of 

hydrology – evaluated only the deep bedrock groundwater system that 

would be influenced by the pumping of the mine dewatering wells.  See 

Banton Testimony, RP 560:21-565:6 and 571; see also Banton Testimony, 

RP 754:13-24 (“The capture zone is the point where water would flow to 

the underground mine sumps or the dewatering wells on one side of the 

line, and on the other side of the line, the water is moving away…”).  Mr. 

Banton’s opinion was bolstered by expert witness Mr. Robert Sterrett, a 

nationally-recognized hydrogeologist with decades of experience with 

groundwater capture zones, who also testified that Ecology’s capture zone 

boundary was not technically defensible as an area for capturing all Mine-

impacted water.  Sterrett Testimony, RP 1038:20-1039:2.   

Despite the limited scope of the modeling, Ecology used the deep 

bedrock groundwater capture zone boundaries projected by the FSEIS and 
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Golder modeling as the sole basis to draw a static line around the surface 

area of the Mine, within which Crown must capture all Mine-impacted 

water, including un-modeled surface water and shallow subsurface water.  

CP 18 at 0-000001354 (Ecology Response at 23).  Ecology’s only witness, 

Mr. Barik, tried to dispute the scope of the prior modeling, claiming that 

the FSEIS did contemplate capture of all water touching the Mine surface.  

Barik Testimony, RP 920.  However, Mr. Barik had no basis (experience, 

education or otherwise) on which to support that assertion.14  Moreover, 

Ecology subsequently acknowledged, contrary to Mr. Barik’s testimony, 

that “[a]ccording to the FSEIS, the capture zone mapped in the figure 

represented the modeled cone of depression created by pumping dewater 

wells and sumps at the site.”  CP 18 at 000001350 (Ecology Response at 

19) (emphasis added).  In other words, Ecology ultimately agreed with Mr. 

Banton’s explanation that the “cone of depression” or “capture zone” is 

the point where water would flow to the underground mine sumps or the 

dewatering wells on one side of the line, and on the other side of the line, 

the water is moving away.  Banton Testimony at 754:13-24.  The PCHB 

did not address the basis for the capture zone modeling (i.e., cone of 

depression or capture zone around the deep mine dewatering wells), and 

                                                 
14  It is also worth noting that the FSEIS modeling is outdated and was based only on the 
best available information in 2006.  In the ten years since its development, Crown and 
Golder have gathered extensive on-the-ground geological and hydrogeological data, 
which illustrates what is actually happening with the hydrogeology at the Mine.     
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thus did not account for this evidence in its decision to uphold the capture 

zone boundary in the Modified 2014 Permit.   

The result of Ecology’s misapplication of the FSEIS and Golder 

modeling is yet another permit term that is not technically or practically 

feasible, and has no rational basis.  See Banton Testimony, RP 575:5-8 

(“[I]t’s not technically feasible to collect all surface water, shallow 

subsurface, stormwater, vadose zone water, or deep bedrock within that 

2014 permit capture zone line.”); see also Sterrett Testimony, RP 1038:20-

1039:2 (“[T]he capture zone is only, only in the saturated zone, and . . . to 

draw vertical lines upward that would include interflow and surface waters 

doesn’t make hydrogeologic sense.”).  Again, this is because the line 

represents only the area within which Crown can feasibly capture, through 

its deep groundwater pumping system, the water that makes its way to 

those pumps.  To capture all mine-impacted water, including the water at 

the surface that does not filter to the pumps, the capture zone boundary 

would need to cover enough area to account for the way that all water 

(surface, subsurface and deep bedrock) moves, which is very different 

than the capture zone area created by the deep groundwater pumping 

wells.  Banton Testimony, RP 560:21-565:6 (“The model itself models 

groundwater.  The groundwater levels are several hundred feet below 

ground.  They’re within bedrock.”); see also Sterrett Testimony, RP 
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1002:6-1003:4, 1038:9-1039:14.  What this would look like precisely, and 

how large that capture zone would need to be, has never been modeled.  

Banton Testimony, RP 570:18-571:19 (describing that Ecology did not 

create a new model to incorporate surface or shallow water, that the basis 

for the 2014 capture zone line was deep bedrock groundwater modeling, 

and that applying this line to surface or shallow water “does not make 

technical sense”); see also Sterrett Testimony, RP 1051:10-22 (testifying 

that “to draw the 2014 capture zone line, Ecology did not develop a new 

model to include surface or shallow water, but misapplied a model 

intended for deep groundwater”).  Ecology’s use of a scientifically-based 

capture zone designed for a limited purpose to create a “regulatory” 15 

capture zone with an entirely different purpose without any further 

modeling or analysis, is by definition arbitrary and capricious. 

2. The Capture Zone Boundary Arbitrarily Excludes Permitted 
Surface Facilities and Underground Mine Workings. 

The arbitrariness of Ecology’s capture zone boundary is 

particularly evident given that Ecology drew the boundary in such a way 

that Ecology-approved existing Mine facilities fall outside the line.  As 

                                                 
15  In its brief in the lower court proceeding, Ecology dismissed the concerns of Mr. 
Banton and Mr. Sterrett that the capture zone is not based on science, arguing vaguely 
that “the capture zone described in the Permit is a regulatory requirement.”  Ecology 
Response at 22.  Crown is not certain what Ecology means by this statement, but the law 
is clear, any permit requirement must have a rational basis and be supported by 
substantial evidence.  May v. Robertson, 153 Wash. App. 57, 73-74; 218 P.3d 211, 219 
(2009).   
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Crown Vice President and General Manager, Mr. Mark Ioli, testified, 

these excluded facilities include part of the Mine’s main underground 

sump, mine roads and storm water infrastructure, all of which Ecology 

was aware of at the time it issued the Modified 2014 Permit and all of 

which contain or transport Mine-impacted water.  Ioli Testimony, RP 

1312:7-1313:4.  Thus, from the moment the Modified 2014 Permit became 

effective, Crown was out of compliance with the Permit’s directive that it 

capture all mine-impacted water within the new capture zone boundary.16  

This happened for the very reasons discussed above – Ecology did nothing 

to model or otherwise evaluate whether the capture zone created by the 

deep groundwater pumping wells was an appropriate boundary line within 

which to require the capture of not only deep groundwater but also surface 

and shallow subsurface water that never reaches those wells.   

For all of the above reasons, the Modified 2014 Permit’s capture 

zone requirements are arbitrary, capricious and not supported by 

                                                 
16  Ecology has never disputed the fact that the capture zone boundary excludes existing 
Mine facilities.  Barik Testimony, RP 1199-1202.  When asked about this issue, Mr. 
Barik dismissed Crown’s concern testifying that the line on the map does not really 
matter as “the efficacy of the capture zone is determined by the defined monitoring 
locations,” Id. at 1202-03, meaning Ecology only uses the water quality compliance 
limits to enforce the 2014 Modified Permit.  This provides little comfort to Crown, as the 
Permit very clearly requires, as a distinct requirement from the requirement to meet 
certain compliance limits at certain compliance points, capture of all mine-impacted 
water within the capture zone boundary, and Ecology could at any time enforce this 
provision against Crown.  Failure to comply with the requirement also subjects Crown to 
a possible third party citizen suite under the federal Clean Water Act.  33 U.S.C. §1365. 
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substantial evidence.  As such, the PCHB’s finding upholding the 2014 

Permit’s capture zone boundary and definition should be overturned. 

E. The PCHB and Ferry County Superior Court Rulings on the 
Effective Date of the Modified 2014 Permit Are Contrary to Law 

The Ferry County Superior Court’s Final Order affirming the 

PCHB’s conclusion of law No. 6 addressing when the Modified 2014 

Permit went into effect is contrary to law and should be reversed.  CP 2.1, 

AR 000001485.17 

Section 422(3) of the APA provides in relevant part:   

When a licensee has made timely and sufficient application 
for the renewal of a license . . . with reference to any 
activity of a continuing nature, an existing . . . license does 
not expire until the application has been finally determined 
by the agency, and, in case the application is denied or the 
terms of the new license limited, until the last day for 
seeking review of the agency order or a later date fixed by 
order of the reviewing court. 

RCW 34.05.422(3) (emphasis added), appended as Attachment 10.  The 

APA definition of a “license” includes NPDES permits, and this provision 

thus applies to Crown’s renewal of the 2007 Permit.  See RCW 

34.05.010(9)(a); see also Okanogan Highlands Alliance, et al. v. Dep’t of 

                                                 
17  Although the 2007 Permit is no longer in effect under any interpretation of the statute, 
resolution of this issue remains important to Crown.  Confirming that the 2007 Permit 
remained in effect between February 27, 2014 (when Ecology first issued the 2014 
Permit) and August 29, 2015 (the last day for Crown to seek judicial review of the PCHB 
Order) will affect Crown’s exposure to enforcement actions and possible civil penalties 
as a result of non-compliance with the very terms of the Modified 2014 Permit from 
which Crown seeks relief in this action.   
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Ecology, et al., PCHB No. 04-064, 2005 WL 878023 (Apr. 12, 2005) 

(Ecology applied RCW § 34.05.422(3) to the renewal of a NPDES 

Permit).  

It is undisputed that the Modified 2014 Permit contains several 

provisions that are more limited and restrictive than the 2007 Permit.  

Moreover, Ecology’s decision on the renewal of the 2007 Permit was not 

“finally determined,” and Crown could not seek judicial review of the 

renewed permit, until Crown exhausted its administrative remedies with 

the PCHB.  RCW 34.05.534.  Consequently, pursuant to RCW 

34.05.422(3), the 2007 Permit did not expire until the last day to seek 

judicial review of the final PCHB Order, which was on August 29, 2015.  

Without providing any statutory analysis or other legal support, the 

PCHB summarily concluded that the Modified 2014 Permit went into 

effect on the last day to file an appeal to the PCHB and that Crown was 

required to file a motion for stay with the PCHB pursuant to RCW 

43.21B.320 to prevent the Modified 2014 Permit from being effective 

during the PCHB appeal.  PCHB Order, AR 000001485.  The Ferry 

County court affirmed that conclusion without providing any further 

analysis.  CP 23 (first attachment at p. 3).18   

                                                 
18  While the Ferry County Superior Court stated both the 2014 Permit and the Modified 
2014 Permit went into effect “on the effective dates,” the PCHB Order did not address 
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Those holdings ignore the second clause of RCW 34.05.422(3), 

which controls a situation where, as here, Ecology not only renewed 

Crown’s original 2007 Permit, but also limited the terms of that permit in 

several respects.  This language directs that, where a permit is renewed for 

an existing activity, such as the Buckhorn Mine, and the renewed permit 

contains more limited terms that would restrict the currently permitted 

activity, the existing permit remains in effect until the administrative 

appeal process has been exhausted, and the period for seeking judicial 

review has expired.19  See RCW 34.05.422(3) (in cases where “the terms 

of the new license [have been] limited,” the expiration of the existing 

license or permit does not occur “until the last day for seeking review of 

the agency order or a later date fixed by order of the reviewing court”).  

Otherwise, the additional statutory language referencing both “review of 

an agency order” and “the reviewing court” would be meaningless.  See 

State v. Roggenkamp, 153 Wash.2d 614. 625; 106 P.3d 196, 201 (2005) (a 

“well-settled principle of statutory construction is that each word of a 

statute is to be accorded meaning”) (internal citations omitted).  The final 

“agency order” in this case is the PCHB Order issued on July 31, 2015, 

                                                                                                                         
whether the 2014 Permit ever went into effect between the time it was issued on February 
27, 2014, and when Ecology modified it on April 1, 2015.  
19  The term “agency,” as used in RCW 34.05.422(3), is defined to mean either Ecology 
or the PCHB.  See RCW 34.05.010(2). 
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and the last day for Crown to seek judicial review of that Order was 

August 29, 2015.   

This permitting framework makes sense as a matter of sound 

public policy in situations where an agency renews a permit in a manner 

that will restrict a currently approved activity and require the permittee to 

undertake new measures that may require a substantial expenditure of 

economic or human resources, which is exactly what Ecology did at the 

Mine.  In those limited situations, the Washington legislature has 

determined that the new restrictive requirements will not become effective 

until the permittee has the opportunity to seek judicial relief. 

The PCHB and Ferry County Superior Court’s reference to RCW 

43.21B.320 was misplaced.  Nothing in that statute, which addresses 

measures for obtaining a stay of an agency order, suggests that it is 

intended to override the APA provisions at RCW 34.05.422(3), which 

govern license and permit renewals.  Because this appeal challenges 

Ecology’s decision renewing the 2007 Permit, the provisions of RCW 

43.05.422(3) apply, and the 2007 Permit remained in effect until 30 days 

following the PCHB Order.  The Ferry County Superior Court’s contrary 

conclusion that the 2007 Permit expired and the renewed permit (and 

permit modifications) went into effect “on their effective dates,” is 

erroneous and should be reversed.  See RCW 34.05.570(3)(d).   
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VI. CONCLUSION 

For the reasons stated above, Crown respectfully requests this 

Court to reverse the Final Order of the Ferry County Superior Court, and 

remand the Modified 2014 Permit to Ecology with directions to:   

(i) develop new final limits in accordance with applicable 

regulations and the Implementation Guidance that are based 

on an appropriate AKART evaluation of what limits can be 

practicably achieved and a proper evaluation of background 

water quality; 

(ii) develop a new compliance schedule based on a complete and 

reasonable evaluation of the timeframe within which the final 

limits can be met;   

(iii) develop new interim limits that are based on a complete and 

reasonable evaluation of existing water quality conditions; 

and  

(iv) develop a new definition and delineation of the capture zone 

that is based on a reasonable and accurate evaluation of the 

available data and hydrologic modeling, and reflects the 

approved facilities at the Mine. 

Crown further requests that this Court reverse the Ferry County 

Superior Court’s holding affirming PCHB’s Conclusion of Law No. 6.   
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Attachment 4 
(Case No. 351998) 



9/21/2017 WAC 173-200-050: Enforcement limit.

http://apps.leg.wa.gov/wac/default.aspx?cite=173-200-050 1/2

(1) An enforcement limit is a value assigned to any contaminant for the purposes of regulating that
contaminant to protect existing groundwater quality and to prevent groundwater pollution.

(2) Enforcement limits shall be defined on a case-by-case basis and shall be met at the point of
compliance as defined in WAC 173-200-060. When the point of compliance is established at or in close
proximity to the property boundary, enforcement limits shall be established sufficiently below criteria to
provide an adequate margin of safety to ensure pollution does not extend beyond the property boundary.

(3) All enforcement limits shall, at a minimum, be based on all known, available, and reasonable
methods of prevention, control, and treatment.

(a) The department shall consider all of the following in establishing enforcement limits:
(i) The antidegradation policy;
(ii) Establishment of an enforcement limit as near the natural groundwater quality as practical;
(iii) Overall protection of human health and the environment;
(iv) Whether the potentially affected area has been designated as a special protection area;
(v) Protection of existing and future beneficial uses;
(vi) Effects of the presence of multiple chemicals, multiple exposure pathways in accordance with

subsection (5) of this section, and toxicity of individual contaminants;
(vii) Federal, state, tribal, and local land use plans, policies, or ordinances including wellhead

protection programs;
(viii) Pollution of other media such as soils or surface waters; and
(ix) Any other considerations the department deems pertinent to achieve the objectives of this

chapter.
(b) Where a criterion is established for a given contaminant, the enforcement limit shall not exceed

the criterion except as follows:
(i) When the natural groundwater quality for a contaminant exceeds the criterion, the enforcement

limit for that contaminant shall be equal to the natural level.
(ii) When the background groundwater quality exceeds a criterion, the enforcement limit at the point

of compliance shall not exceed the background groundwater quality for that criterion. Enforcement limits
based on elevated background groundwater quality shall in no way be construed to allow continued
pollution of the receiving groundwater.

(iii) When a criterion is less than the practical quantification level, the enforcement limit shall be
established in an alternate location to provide a realistic estimate that the criterion shall not be exceeded
in the groundwater. Evaluation for such enforcement limits shall be performed in accordance with WAC
173-200-080(5).

(iv) When naturally nonpotable groundwater exceeds a secondary contaminant criterion, an
enforcement limit for a secondary contaminant may exceed a criterion when it can be demonstrated to
the department's satisfaction that:

(A) The environment is protected;
(B) Human health is protected in consultation with the Washington state department of health;
(C) Existing and future beneficial uses are not harmed; and
(D) All known, available, and reasonable methods of prevention, control, and treatment will not result

in concentrations less than the secondary contaminant criteria.
(v) Enforcement limits may exceed criteria in isolated artificial or seasonal groundwaters when all of

the following conditions exist:
(A) The isolated artificial or seasonal groundwaters are of insufficient quantity for use as a drinking

water source;
(B) Established enforcement limits will not cause harm to existing and future beneficial uses including

support of seasonal wetlands;

WAC 173-200-050

Enforcement limit.

http://apps.leg.wa.gov/wac/default.aspx?cite=173-200-060
http://apps.leg.wa.gov/wac/default.aspx?cite=173-200-080
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(C) Accumulation of contaminants will not cause adverse acute or chronic effects to human health as
determined in consultation with the Washington state department of health;

(D) Accumulation of contaminants will not cause adverse acute or chronic effects to the environment.
(vi) In rare circumstances the department may allow an enforcement limit to exceed a criterion for an

activity for a period not to exceed five years without reconsideration of the evidence presented in
subitems (A), (B), and (C) of this subdivision, and if all of the following conditions are met:

(A) The permit holder or responsible person demonstrates to the department's satisfaction that an
enforcement limit that exceeds a criterion is necessary to provide greater benefit to the environment as a
whole and to protect other media such as air, surface water, soil, or sediments;

(B) The activity has been demonstrated to be in the overriding public interest of human health and
the environment;

(C) The department selects, from a variety of control technologies available for reducing and
eliminating contamination from each potentially affected media, the technologies that minimize impacts
to all affected media; and

(D) The action has been approved by the director of the department or his/her designee.
(4) Where a criterion is not established for a contaminant, the enforcement limit in groundwater shall

not exceed the practical quantification level except:
(a) Where there is evidence that a lower concentration would better protect human health and the

environment (based on published health advisories, risk assessments, and other available information),
the department shall establish a more stringent enforcement limit;

(b) If clear and convincing evidence can be provided to the department that an alternative
concentration will provide protection to human health and the environment, the department may
establish an enforcement limit higher than the practical quantification level.

Protection of human health shall be determined in consultation with the Washington state department
of health.

(5) For multiple contaminants and multiple routes of exposure, enforcement limits shall be addressed
as follows:

(a) Estimated doses of individual contaminants from one or more routes of exposure are assumed to
be additive unless evidence is available to suggest otherwise.

(b) Adverse effects of multiple contaminants with similar types of toxic responses are assumed to be
additive unless evidence is available to suggest otherwise.

(c) Human cancer risks associated with multiple carcinogens are assumed to be additive unless
evidence is available to suggest otherwise and shall not exceed a total incremental human cancer risk of
1 in 1,000,000.

(6) The enforcement limit for a specific activity may be established through, but not limited to the
following mechanisms: A state administrative rule, a state waste discharge permit, other department
permit, or administrative order.

(7) The groundwater quality at the point of compliance for an activity may temporarily exceed an
enforcement limit while the activity is under an enforceable schedule of compliance.

[Statutory Authority: RCW 90.48.035. WSR 90-22-023, § 173-200-050, filed 10/31/90, effective 12/1/90.]

http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.035
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9/21/2017 WAC 173-220-130: Effluent limitations, water quality standards and other requirements for permits.

http://apps.leg.wa.gov/wac/default.aspx?cite=173-220-130 1/2

(1) Any permit issued by the department shall apply and insure compliance with all of the following,
whenever applicable:

(a) All known, available, and reasonable methods of treatment required under RCW 90.52.040,
90.54.020 (3)(b), and 90.48.520; including effluent limitations established under sections 301, 302, 306,
and 307 of the FWPCA. The effluent limitations shall not be less stringent than those based upon the
treatment facility design efficiency contained in approved engineering plans and reports or approved
revisions thereto. The effluent limitations shall reflect any seasonal variation in industrial loading.
Modifications to technology-based effluent limitations for specific discharge categories are as follows:

(i) For combined waste treatment facilities, the effluent limitations for biochemical oxygen demand or
suspended solids may be adjusted upwards to a maximum allowed by applying effluent limitations
pursuant to sections 301 (b)(1)(B) of the FWPCA to the domestic portion of the influent and effluent
limitations pursuant to sections 301 (b)(1)(A)(i), 301 (b)(2)(A), and 301 (b)(2)(E) of the FWPCA or
standards of performance pursuant to section 306 of the FWPCA to the industrial portion of the influent:
Provided, That the following additional condition is met:

Fecal coliform levels shall not exceed a monthly geometric mean of 200 organisms per 100 ml with a
maximum weekly geometric mean of 400 organisms per 100 ml;

(ii) For municipal water treatment plants located on the Chehalis, Columbia, Cowlitz, Lewis, or Skagit
river, the effluent limitations shall be adjusted, in accordance with RCW 90.54.020 (3)(b), to reflect credit
for substances removed from the plant intake water if:

(A) The municipality demonstrates that the intake water is drawn from the same body of water into
which the discharge is made; and

(B) The municipality demonstrates that no violation of receiving water quality standards or
appreciable environmental degradation will result.

(b) Any more stringent limitation, including those necessary to:
(i) Meet water quality standards, treatment standards or schedules of compliance established

pursuant to any state law or regulation under authority preserved to the state by section 510 of the
FWPCA; or

(ii) Meet any federal law or regulation other than the FWPCA or regulations thereunder; or
(iii) Implement any applicable water quality standards; such limitations to include any legally

applicable requirements necessary to implement total maximum daily loads established pursuant to
section 303(d) and incorporated in the continuing planning process approved under section 303(e) of the
FWPCA and any regulations and guidelines issued pursuant thereto;

(iv) Prevent or control pollutant discharges from plant site runoff, spillage or leaks, sludge or waste
disposal, or materials handling or storage; and

(v) Meet the permit by rule provisions of the state dangerous waste regulation, WAC 173-303-802 (4)
or (5).

(c) Any more stringent legal applicable requirements necessary to comply with a plan approved
pursuant to section 208(b) of the FWPCA; and

(d) Prior to promulgation by the administrator of applicable effluent standards and limitations
pursuant to sections 301, 302, 306, and 307 of the FWPCA, such conditions as the department
determines are necessary to carry out the provisions of the FWPCA.

(2) In any case where an issued permit applies the effluent standards and limitations described in
subsection (1)(a) of this section, the department shall make a finding that any discharge authorized by
the permit will not violate applicable water quality standards.

(3) In the application of effluent standards and limitations, water quality standards and other legally
applicable requirements pursuant to subsections (1) and (2) of this section, each issued permit shall

WAC 173-220-130

Effluent limitations, water quality standards and other requirements for
permits.

http://app.leg.wa.gov/RCW/default.aspx?cite=90.52.040
http://app.leg.wa.gov/RCW/default.aspx?cite=90.54.020
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.520
http://app.leg.wa.gov/RCW/default.aspx?cite=90.54.020
http://apps.leg.wa.gov/wac/default.aspx?cite=173-303-802
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specify:
(a) For industrial wastewater facilities, average monthly and maximum daily quantitative mass and/or

concentration limitations, or other such appropriate limitations for the level of pollutants and the
authorized discharge;

(b) For domestic wastewater facilities, average weekly and monthly quantitative concentration and
mass limitations, or other such appropriate limitations for the level of pollutants and the authorized
discharge; and

(c) If a dilution zone is authorized within which water quality standards are modified, the dimensions
of such dilution zone.

[Statutory Authority: RCW 90.54.020 and chapter 90.48 RCW. WSR 88-22-059 (Order 88-9), § 173-220-
130, filed 11/1/88. Statutory Authority: RCW 90.48.035 and 90.48.260. WSR 82-24-078 (Order DE 82-
39), § 173-220-130, filed 12/1/82; Order DE 74-1, § 173-220-130, filed 2/15/74.]

http://app.leg.wa.gov/RCW/default.aspx?cite=90.54.020
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.035
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.260
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The following definitions are intended to facilitate the use of chapter 173-201A WAC:
"1-DMax" or "1-day maximum temperature" is the highest water temperature reached on any

given day. This measure can be obtained using calibrated maximum/minimum thermometers or
continuous monitoring probes having sampling intervals of thirty minutes or less.

"7-DADMax" or "7-day average of the daily maximum temperatures" is the arithmetic average of
seven consecutive measures of daily maximum temperatures. The 7-DADMax for any individual day is
calculated by averaging that day's daily maximum temperature with the daily maximum temperatures of
the three days prior and the three days after that date.

"Action value" means a total phosphorus (TP) value established at the upper limit of the trophic
states in each ecoregion (see Table 230(1)). Exceedance of an action value indicates that a problem is
suspected. A lake-specific study may be needed to confirm if a nutrient problem exists.

"Actions" refers broadly to any human projects or activities.
"Acute conditions" are changes in the physical, chemical, or biologic environment which are

expected or demonstrated to result in injury or death to an organism as a result of short-term exposure to
the substance or detrimental environmental condition.

"AKART" is an acronym for "all known, available, and reasonable methods of prevention, control,
and treatment." AKART shall represent the most current methodology that can be reasonably required
for preventing, controlling, or abating the pollutants associated with a discharge. The concept of AKART
applies to both point and nonpoint sources of pollution. The term "best management practices," typically
applied to nonpoint source pollution controls is considered a subset of the AKART requirement.

"Background" means the biological, chemical, and physical conditions of a water body, outside the
area of influence of the discharge under consideration. Background sampling locations in an
enforcement action would be up-gradient or outside the area of influence of the discharge. If several
discharges to any water body exist, and enforcement action is being taken for possible violations to the
standards, background sampling would be undertaken immediately up-gradient from each discharge.

"Best management practices (BMP)" means physical, structural, and/or managerial practices
approved by the department that, when used singularly or in combination, prevent or reduce pollutant
discharges.

"Biological assessment" is an evaluation of the biological condition of a water body using surveys
of aquatic community structure and function and other direct measurements of resident biota in surface
waters.

"Bog" means those wetlands that are acidic, peat forming, and whose primary water source is
precipitation, with little, if any, outflow.

"Carcinogen" means any substance or agent that produces or tends to produce cancer in humans.
For implementation of this chapter, the term carcinogen will apply to substances on the United States
Environmental Protection Agency lists of A (known human) and B (probable human) carcinogens, and
any substance which causes a significant increased incidence of benign or malignant tumors in a single,
well conducted animal bioassay, consistent with the weight of evidence approach specified in the United
States Environmental Protection Agency's Guidelines for Carcinogenic Risk Assessment as set forth in
51 FR 33992 et seq. as presently published or as subsequently amended or republished.

"Chronic conditions" are changes in the physical, chemical, or biologic environment which are
expected or demonstrated to result in injury or death to an organism as a result of repeated or constant
exposure over an extended period of time to a substance or detrimental environmental condition.

"Combined sewer overflow (CSO) treatment plant" is a facility that provides at-site treatment as
provided for in chapter 173-245 WAC. A CSO treatment plant is a specific facility identified in a
department-approved CSO reduction plan (long-term control plan) that is designed, operated and

WAC 173-201A-020

Definitions.

http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A
http://apps.leg.wa.gov/wac/default.aspx?cite=173-245
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controlled by a municipal utility to capture and treat excess combined sanitary sewage and stormwater
from a combined sewer system.

"Compliance schedule" or "schedule of compliance" is a schedule of remedial measures
included in a permit or an order, including an enforceable sequence of interim requirements (for
example, actions, operations, or milestone events) leading to compliance with an effluent limit, other
prohibition, or standard.

"Created wetlands" means those wetlands intentionally created from nonwetland sites to produce
or replace natural wetland habitat.

"Critical condition" is when the physical, chemical, and biological characteristics of the receiving
water environment interact with the effluent to produce the greatest potential adverse impact on aquatic
biota and existing or designated water uses. For steady-state discharges to riverine systems the critical
condition may be assumed to be equal to the 7Q10 flow event unless determined otherwise by the
department.

"Damage to the ecosystem" means any demonstrated or predicted stress to aquatic or terrestrial
organisms or communities of organisms which the department reasonably concludes may interfere in the
health or survival success or natural structure of such populations. This stress may be due to, but is not
limited to, alteration in habitat or changes in water temperature, chemistry, or turbidity, and shall consider
the potential build up of discharge constituents or temporal increases in habitat alteration which may
create such stress in the long term.

"Department" means the state of Washington department of ecology.
"Designated uses" are those uses specified in this chapter for each water body or segment,

regardless of whether or not the uses are currently attained.
"Director" means the director of the state of Washington department of ecology.
"Drainage ditch" means that portion of a designed and constructed conveyance system that serves

the purpose of transporting surplus water; this may include natural water courses or channels
incorporated in the system design, but does not include the area adjacent to the water course or
channel.

"Ecoregions" are defined using EPAs Ecoregions of the Pacific Northwest Document No. 600/3-
86/033 July 1986 by Omernik and Gallant.

"Enterococci" refers to a subgroup of fecal streptococci that includes S. faecalis, S. faecium, S.
gallinarum, and S. avium. The enterococci are differentiated from other streptococci by their ability to
grow in 6.5% sodium chloride, at pH 9.6, and at 10°C and 45°C.

"E. coli" or "Escherichia coli" is an aerobic and facultative gram negative nonspore forming rod
shaped bacterium that can grow at 44.5 degrees Celsius that is ortho-nitrophenyl-B-D-galactopyranoside
(ONPG) positive and Methylumbelliferyl glucuronide (MUG) positive.

"Existing uses" means those uses actually attained in fresh or marine waters on or after November
28, 1975, whether or not they are designated uses. Introduced species that are not native to
Washington, and put-and-take fisheries comprised of nonself-replicating introduced native species, do
not need to receive full support as an existing use.

"Extraordinary primary contact" means waters providing extraordinary protection against
waterborne disease or that serve as tributaries to extraordinary quality shellfish harvesting areas.

"Fecal coliform" means that portion of the coliform group which is present in the intestinal tracts and
feces of warm-blooded animals as detected by the product of acid or gas from lactose in a suitable
culture medium within twenty-four hours at 44.5 plus or minus 0.2 degrees Celsius.

"Geometric mean" means either the nth root of a product of n factors, or the antilogarithm of the
arithmetic mean of the logarithms of the individual sample values.

"Ground water exchange" means the discharge and recharge of ground water to a surface water.
Discharge is inflow from an aquifer, seeps or springs that increases the available supply of surface water.
Recharge is outflow downgradient to an aquifer or downstream to surface water for base flow
maintenance. Exchange may include ground water discharge in one season followed by recharge later in
the year.
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"Hardness" means a measure of the calcium and magnesium salts present in water. For purposes
of this chapter, hardness is measured in milligrams per liter and expressed as calcium carbonate
(CaCO ).

"Intake credit" is a procedure for establishing effluent limits that takes into account the amount of a
pollutant that is present in waters of the state, at the time water is removed from the same body of water
by the discharger or other facility supplying the discharger with intake water.

"Irrigation ditch" means that portion of a designed and constructed conveyance system that serves
the purpose of transporting irrigation water from its supply source to its place of use; this may include
natural water courses or channels incorporated in the system design, but does not include the area
adjacent to the water course or channel.

"Lakes" shall be distinguished from riverine systems as being water bodies, including reservoirs,
with a mean detention time of greater than fifteen days.

"Lake-specific study" means a study intended to quantify existing nutrient concentrations,
determine existing characteristic uses for lake class waters, and potential lake uses. The study
determines how to protect these uses and if any uses are lost or impaired because of nutrients, algae, or
aquatic plants. An appropriate study must recommend a criterion for total phosphorus (TP), total nitrogen
(TN) in µg/l, or other nutrient that impairs characteristic uses by causing excessive algae blooms or
aquatic plant growth.

"Mean detention time" means the time obtained by dividing a reservoir's mean annual minimum
total storage by the thirty-day ten-year low-flow from the reservoir.

"Migration or translocation" means any natural movement of an organism or community of
organisms from one locality to another locality.

"Mixing zone" means that portion of a water body adjacent to an effluent outfall where mixing
results in the dilution of the effluent with the receiving water. Water quality criteria may be exceeded in a
mixing zone as conditioned and provided for in WAC 173-201A-400.

"Natural conditions" or "natural background levels" means surface water quality that was
present before any human-caused pollution. When estimating natural conditions in the headwaters of a
disturbed watershed it may be necessary to use the less disturbed conditions of a neighboring or similar
watershed as a reference condition. (See also WAC 173-201A-260(1).)

"New or expanded actions" mean human actions that occur or are regulated for the first time, or
human actions expanded such that they result in an increase in pollution, after July 1, 2003, for the
purpose of applying this chapter only.

"Nonpoint source" means pollution that enters any waters of the state from any dispersed land-
based or water-based activities including, but not limited to, atmospheric deposition; surface water runoff
from agricultural lands, urban areas, or forest lands; subsurface or underground sources; or discharges
from boats or marine vessels not otherwise regulated under the National Pollutant Discharge Elimination
System program.

"Permit" means a document issued pursuant to chapter 90.48 RCW specifying the waste treatment
and control requirements and waste discharge conditions.

"pH" means the negative logarithm of the hydrogen ion concentration.
"Pollution" means such contamination, or other alteration of the physical, chemical, or biological

properties, of any waters of the state, including change in temperature, taste, color, turbidity, or odor of
the waters, or such discharge of any liquid, gaseous, solid, radioactive, or other substance into any
waters of the state as will or is likely to create a nuisance or render such waters harmful, detrimental, or
injurious to the public health, safety, or welfare, or to domestic, commercial, industrial, agricultural,
recreational, or other legitimate beneficial uses, or to livestock, wild animals, birds, fish, or other aquatic
life.

"Primary contact recreation" means activities where a person would have direct contact with water
to the point of complete submergence including, but not limited to, skin diving, swimming, and water
skiing.

3

http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A-400
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"Secondary contact recreation" means activities where a person's water contact would be limited
(e.g., wading or fishing) to the extent that bacterial infections of eyes, ears, respiratory or digestive
systems, or urogenital areas would normally be avoided.

"Shoreline stabilization" means the anchoring of soil at the water's edge, or in shallow water, by
fibrous plant root complexes; this may include long-term accretion of sediment or peat, along with
shoreline progradation in such areas.

"Stormwater" means that portion of precipitation that does not naturally percolate into the ground or
evaporate, but flows via overland flow, interflow, pipes, and other features of a stormwater drainage
system into a defined surface water body, or a constructed infiltration facility.

"Stormwater attenuation" means the process by which peak flows from precipitation are reduced
and runoff velocities are slowed as a result of passing through a surface water body.

"Surface waters of the state" includes lakes, rivers, ponds, streams, inland waters, saltwaters,
wetlands and all other surface waters and water courses within the jurisdiction of the state of
Washington.

"Temperature" means water temperature expressed in degrees Celsius (°C).
"Treatment wetlands" means those wetlands intentionally constructed on nonwetland sites and

managed for the primary purpose of wastewater or stormwater treatment. Treatment wetlands are
considered part of a collection and treatment system, and generally are not subject to the criteria of this
chapter.

"Trophic state" means a classification of the productivity of a lake ecosystem. Lake productivity
depends on the amount of biologically available nutrients in water and sediments and may be based on
total phosphorus (TP). Secchi depth and chlorophyll-a measurements may be used to improve the
trophic state classification of a lake. Trophic states used in this rule include, from least to most nutrient
rich, ultra-oligotrophic, oligotrophic, lower mesotrophic, upper mesotrophic, and eutrophic.

"Turbidity" means the clarity of water expressed as nephelometric turbidity units (NTU) and
measured with a calibrated turbidimeter.

"Upwelling" means the natural process along Washington's Pacific Coast where the summer
prevailing northerly winds produce a seaward transport of surface water. Cold, deeper more saline
waters rich in nutrients and low in dissolved oxygen, rise to replace the surface water. The cold oxygen
deficient water enters Puget Sound and other coastal estuaries at depth where it displaces the existing
deep water and eventually rises to replace the surface water. Such surface water replacement results in
an overall increase in salinity and nutrients accompanied by a depression in dissolved oxygen. Localized
upwelling of the deeper water of Puget Sound can occur year-round under influence of tidal currents,
winds, and geomorphic features.

"USEPA" means the United States Environmental Protection Agency.
"Variance" is a time-limited designated use and criterion as defined in 40 C.F.R. 131.3, and must be

adopted by rule.
"Wetlands" means areas that are inundated or saturated by surface water or ground water at a

frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas. Wetlands do not include those artificial wetlands intentionally
created from nonwetland sites including, but not limited to, irrigation and drainage ditches, grass-lined
swales, canals, detention facilities, wastewater treatment facilities, farm ponds, and landscape
amenities, or those wetlands created after July 1, 1990, that were unintentionally created as a result of
the construction of a road, street, or highway. Wetlands may include those artificial wetlands intentionally
created from nonwetland areas to mitigate the conversion of wetlands. (Water bodies not included in the
definition of wetlands as well as those mentioned in the definition are still waters of the state.)

"Wildlife habitat" means waters of the state used by, or that directly or indirectly provide food
support to, fish, other aquatic life, and wildlife for any life history stage or activity.
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[Statutory Authority: RCW 90.48.035, 90.48.605 and section 303(c) of the Federal Water Pollution
Control Act (Clean Water Act), C.F.R. 40, C.F.R. 131. WSR 16-16-095 (Order 12-03), § 173-201A-020,
filed 8/1/16, effective 9/1/16. Statutory Authority: RCW 90.48.035. WSR 11-09-090 (Order 10-10), § 173-
201A-020, filed 4/20/11, effective 5/21/11. Statutory Authority: Chapters 90.48 and 90.54 RCW. WSR 03-
14-129 (Order 02-14), § 173-201A-020, filed 7/1/03, effective 8/1/03. Statutory Authority: Chapter 90.48
RCW and 40 C.F.R. 131. WSR 97-23-064 (Order 94-19), § 173-201A-020, filed 11/18/97, effective
12/19/97. Statutory Authority: Chapter 90.48 RCW. WSR 92-24-037 (Order 92-29), § 173-201A-020, filed
11/25/92, effective 12/26/92.]

http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.035
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.605
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.035
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48
http://app.leg.wa.gov/RCW/default.aspx?cite=90.54
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48
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PART I - INTRODUCTION

173-201A-010

WAC 173-201A-010  Purpose. (1) The purpose of this 
chapter is to establish water quality standards for surface 
waters of the state of Washington consistent with public 
health and public enjoyment of the waters and the propaga-
tion and protection of fish, shellfish, and wildlife, pursuant to 
the provisions of chapter 90.48 RCW. All actions must com-
ply with this chapter. As part of this chapter:

(a) All surface waters are protected by numeric and nar-
rative criteria, designated uses, and an antidegradation pol-
icy.

(b) Based on the use designations, numeric and narrative 
criteria are assigned to a water body to protect the existing 
and designated uses.

(c) Where multiple criteria for the same water quality 
parameter are assigned to a water body to protect different 
uses, the most stringent criteria for each parameter is to be 
applied.

(2) Surface waters of the state include lakes, rivers, 
ponds, streams, inland waters, saltwaters, wetlands, and all 
other surface waters and water courses within the jurisdiction 
of the state of Washington.

(3) This chapter will be reviewed periodically by the 
department and appropriate revisions will be undertaken.

(4) WAC 173-201A-200 through 173-201A-260 and 
173-201A-600 through 173-201A-612 describe the desig-
nated water uses and criteria for the state of Washington. 
These criteria were established based on existing and poten-
tial water uses of the surface waters of the state. Consider-
ation was also given to both the natural water quality poten-
tial and its limitations. Compliance with the surface water 
quality standards of the state of Washington requires compli-
ance with chapter 173-201A WAC, Water quality standards 
for surface waters of the state of Washington, chapter 173-
204 WAC, Sediment management standards, and applicable 
federal rules.

[Statutory Authority: RCW 90.48.035. WSR 11-09-090 (Order 10-10), § 
173-201A-010, filed 4/20/11, effective 5/21/11. Statutory Authority: Chap-
ters 90.48 and 90.54 RCW. WSR 03-14-129 (Order 02-14), § 173-201A-
010, filed 7/1/03, effective 8/1/03. Statutory Authority: Chapter 90.48 RCW. 
WSR 92-24-037 (Order 92-29), § 173-201A-010, filed 11/25/92, effective 
12/26/92.]

173-201A-020

WAC 173-201A-020  Definitions. The following defi-
nitions are intended to facilitate the use of chapter 173-201A 
WAC:

"1-DMax" or "1-day maximum temperature" is the 
highest water temperature reached on any given day. This 
measure can be obtained using calibrated maximum/mini-
mum thermometers or continuous monitoring probes having 
sampling intervals of thirty minutes or less.

"7-DADMax" or "7-day average of the daily maxi-
mum temperatures" is the arithmetic average of seven con-
secutive measures of daily maximum temperatures. The 7-
DADMax for any individual day is calculated by averaging 
that day's daily maximum temperature with the daily maxi-
mum temperatures of the three days prior and the three days 
after that date.

"Action value" means a total phosphorus (TP) value 
established at the upper limit of the trophic states in each 
ecoregion (see Table 230(1)). Exceedance of an action value 
indicates that a problem is suspected. A lake-specific study 
may be needed to confirm if a nutrient problem exists.

"Actions" refers broadly to any human projects or activ-
ities.

"Acute conditions" are changes in the physical, chemi-
cal, or biologic environment which are expected or demon-
strated to result in injury or death to an organism as a result of 
short-term exposure to the substance or detrimental environ-
mental condition.

"AKART" is an acronym for "all known, available, and 
reasonable methods of prevention, control, and treatment." 
AKART shall represent the most current methodology that 
can be reasonably required for preventing, controlling, or 
abating the pollutants associated with a discharge. The con-
cept of AKART applies to both point and nonpoint sources of 
pollution. The term "best management practices," typically 
applied to nonpoint source pollution controls is considered a 
subset of the AKART requirement.

"Background" means the biological, chemical, and 
physical conditions of a water body, outside the area of influ-
ence of the discharge under consideration. Background sam-
pling locations in an enforcement action would be up-gradi-
ent or outside the area of influence of the discharge. If several 
discharges to any water body exist, and enforcement action is 
being taken for possible violations to the standards, back-
ground sampling would be undertaken immediately up-gradi-
ent from each discharge.

"Best management practices (BMP)" means physical, 
structural, and/or managerial practices approved by the 
department that, when used singularly or in combination, pre-
vent or reduce pollutant discharges.

"Biological assessment" is an evaluation of the biolog-
ical condition of a water body using surveys of aquatic com-
munity structure and function and other direct measurements 
of resident biota in surface waters.

"Bog" means those wetlands that are acidic, peat form-
ing, and whose primary water source is precipitation, with lit-
tle, if any, outflow.

"Carcinogen" means any substance or agent that pro-
duces or tends to produce cancer in humans. For implementa-
tion of this chapter, the term carcinogen will apply to sub-
stances on the United States Environmental Protection 
Agency lists of A (known human) and B (probable human) 
carcinogens, and any substance which causes a significant 
increased incidence of benign or malignant tumors in a sin-
gle, well conducted animal bioassay, consistent with the 
[Ch. 173-201A WAC p. 2] (5/9/11)
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PART V - IMPLEMENTATION OF STANDARDS

173-201A-500

WAC 173-201A-500  Achievement considerations. To 
fully achieve and maintain the foregoing water quality in the 
state of Washington, it is the intent of the department to apply 
the various implementation and enforcement authorities at its 
disposal, including participation in the programs of the fed-
eral Clean Water Act (33 U.S.C. 1251 et seq.) as appropriate. 
It is also the intent that cognizance will be taken of the need 
for participation in cooperative programs with other state 
agencies and private groups with respect to the management 
of related problems. The department's planned program for 
water pollution control will be defined and revised annually 
in accordance with section 106 of said federal act. Further, it 
shall be required that all activities which discharge wastes 
into waters within the state, or otherwise adversely affect the 
quality of said waters, be in compliance with the waste treat-
ment and discharge provisions of state or federal law.
[Statutory Authority: Chapters 90.48 and 90.54 RCW. WSR 03-14-129 
(Order 02-14), recodified as § 173-201A-500, filed 7/1/03, effective 8/1/03. 
Statutory Authority: Chapter 90.48 RCW. WSR 92-24-037 (Order 92-29), § 
173-201A-150, filed 11/25/92, effective 12/26/92.]

173-201A-510

WAC 173-201A-510  Means of implementation. (1) 
Permitting. The primary means to be used for controlling 
municipal, commercial, and industrial waste discharges shall 
be through the issuance of waste discharge permits, as pro-
vided for in RCW 90.48.160, 90.48.162, and 90.48.260. 
Waste discharge permits, whether issued pursuant to the 
National Pollutant Discharge Elimination System or other-
wise, must be conditioned so the discharges authorized will 
meet the water quality standards. No waste discharge permit 
can be issued that causes or contributes to a violation of water 
quality criteria, except as provided for in this chapter.

(a) Persons discharging wastes in compliance with the 
terms and conditions of permits are not subject to civil and 
criminal penalties on the basis that the discharge violates 
water quality standards.

(b) Permits must be modified by the department when it 
is determined that the discharge causes or contributes to a 
violation of water quality standards. Major modification of 
permits is subject to review in the same manner as the origi-
nally issued permits.

(2) Miscellaneous waste discharge or water quality 
effect sources. The director shall, through the issuance of 
regulatory permits, directives, and orders, as are appropriate, 
control miscellaneous waste discharges and water quality 
effect sources not covered by subsection (1) of this section.

(3) Nonpoint source and storm water pollution.
(a) Activities which generate nonpoint source pollution 

shall be conducted so as to comply with the water quality 
standards. The primary means to be used for requiring com-
pliance with the standards shall be through best management 
practices required in waste discharge permits, rules, orders, 
and directives issued by the department for activities which 
generate nonpoint source pollution.

(b) Best management practices shall be applied so that 
when all appropriate combinations of individual best man-
agement practices are utilized, violation of water quality cri-
teria shall be prevented. If a discharger is applying all best 
management practices appropriate or required by the depart-

ment and a violation of water quality criteria occurs, the dis-
charger shall modify existing practices or apply further water 
pollution control measures, selected or approved by the 
department, to achieve compliance with water quality crite-
ria. Best management practices established in permits, 
orders, rules, or directives of the department shall be 
reviewed and modified, as appropriate, so as to achieve com-
pliance with water quality criteria.

(c) Activities which contribute to nonpoint source pollu-
tion shall be conducted utilizing best management practices 
to prevent violation of water quality criteria. When applicable 
best management practices are not being implemented, the 
department may conclude individual activities are causing 
pollution in violation of RCW 90.48.080. In these situations, 
the department may pursue orders, directives, permits, or 
civil or criminal sanctions to gain compliance with the stan-
dards.

(d) Activities which cause pollution of storm water shall 
be conducted so as to comply with the water quality stan-
dards. The primary means to be used for requiring compli-
ance with the standards shall be through best management 
practices required in waste discharge permits, rules, orders, 
and directives issued by the department for activities which 
generate storm water pollution. The consideration and con-
trol procedures in (b) and (c) of this subsection apply to the 
control of pollutants in storm water.

(4) General allowance for compliance schedules.
(a) Permits, orders, and directives of the department for 

existing discharges may include a schedule for achieving 
compliance with water quality criteria contained in this chap-
ter. Such schedules of compliance shall be developed to 
ensure final compliance with all water quality-based effluent 
limits in the shortest practicable time. Decisions regarding 
whether to issue schedules of compliance will be made on a 
case-by-case basis by the department. Schedules of compli-
ance may not be issued for new discharges. Schedules of 
compliance may be issued to allow for: (i) Construction of 
necessary treatment capability; (ii) implementation of neces-
sary best management practices; (iii) implementation of addi-
tional storm water best management practices for discharges 
determined not to meet water quality criteria following 
implementation of an initial set of best management prac-
tices; (iv) completion of necessary water quality studies; or 
(v) resolution of a pending water quality standards' issue 
through rule-making action.

(b) For the period of time during which compliance with 
water quality criteria is deferred, interim effluent limitations 
shall be formally established, based on the best professional 
judgment of the department. Interim effluent limitations may 
be numeric or nonnumeric (e.g., construction of necessary 
facilities by a specified date as contained in an ecology order 
or permit).

(c) Prior to establishing a schedule of compliance, the 
department shall require the discharger to evaluate the possi-
bility of achieving water quality criteria via nonconstruction 
changes (e.g., facility operation, pollution prevention). 
Schedules of compliance may in no case exceed ten years, 
and shall generally not exceed the term of any permit.

(5) Compliance schedules for dams:
(a) All dams in the state of Washington must comply 

with the provisions of this chapter.
(5/9/11) [Ch. 173-201A WAC p. 23]
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(b) For dams that cause or contribute to a violation of the 
water quality standards, the dam owner must develop a water 
quality attainment plan that provides a detailed strategy for 
achieving compliance. The plan must include:

(i) A compliance schedule that does not exceed ten 
years;

(ii) Identification of all reasonable and feasible improve-
ments that could be used to meet standards, or if meeting the 
standards is not attainable, then to achieve the highest attain-
able level of improvement;

(iii) Any department-approved gas abatement plan as 
described in WAC 173-201A-200 (1)(f)(ii);

(iv) Analytical methods that will be used to evaluate all 
reasonable and feasible improvements;

(v) Water quality monitoring, which will be used by the 
department to track the progress in achieving compliance 
with the state water quality standards; and

(vi) Benchmarks and reporting sufficient for the depart-
ment to track the applicant's progress toward implementing 
the plan within the designated time period.

(c) The plan must ensure compliance with all applicable 
water quality criteria, as well as any other requirements 
established by the department (such as through a total maxi-
mum daily load, or TMDL, analysis).

(d) If the department is acting on an application for a 
water quality certification, the approved water quality attain-
ment plan may be used by the department in its determination 
that there is reasonable assurance that the dam will not cause 
or contribute to a violation of the water quality standards.

(e) When evaluating compliance with the plan, the 
department will allow the use of models and engineering esti-
mates to approximate design success in meeting the stan-
dards.

(f) If reasonable progress toward implementing the plan 
is not occurring in accordance with the designated time 
frame, the department may declare the project in violation of 
the water quality standards and any associated water quality 
certification.

(g) If an applicable water quality standard is not met by 
the end of the time provided in the attainment plan, or after 
completion of all reasonable and feasible improvements, the 
owner must take the following steps:

(i) Evaluate any new reasonable and feasible technolo-
gies that have been developed (such as new operational or 
structural modifications) to achieve compliance with the 
standards, and develop a new compliance schedule to evalu-
ate and incorporate the new technology;

(ii) After this evaluation, if no new reasonable and feasi-
ble improvements have been identified, then propose an alter-
native to achieve compliance with the standards, such as site 
specific criteria (WAC 173-201A-430), a use attainability 
analysis (WAC 173-201A-440), or a water quality offset 
(WAC 173-201A-450).

(h) New dams, and any modifications to existing facili-
ties that do not comply with a gas abatement or other pollu-
tion control plan established to meet criteria for the water 
body, must comply with the water quality standards at the 
time of project completion.

(i) Structural changes made as a part of a department 
approved gas abatement plan to aid fish passage, described in 
WAC 173-201A-200 (1)(f)(ii), may result in system perfor-

mance limitations in meeting water quality criteria for that 
parameter at other times of the year.
[Statutory Authority: Chapters 90.48 and 90.54 RCW. WSR 03-14-129 
(Order 02-14), amended and recodified as § 173-201A-510, filed 7/1/03, 
effective 8/1/03. Statutory Authority: Chapter 90.48 RCW and 40 C.F.R. 
131. WSR 97-23-064 (Order 94-19), § 173-201A-160, filed 11/18/97, effec-
tive 12/19/97. Statutory Authority: Chapter 90.48 RCW. WSR 92-24-037 
(Order 92-29), § 173-201A-160, filed 11/25/92, effective 12/26/92.]

173-201A-520

WAC 173-201A-520  Monitoring and compliance. A 
continuing surveillance program, to ascertain whether the 
regulations, waste disposal permits, orders, and directives 
promulgated and/or issued by the department are being com-
plied with, will be conducted by the department staff as fol-
lows:

(1) Inspecting treatment and control facilities.
(2) Monitoring and reporting waste discharge character-

istics.
(3) Monitoring receiving water quality.

[Statutory Authority: Chapters 90.48 and 90.54 RCW. WSR 03-14-129 
(Order 02-14), Amended and recodified as § 173-201A-520, filed 7/1/03, 
effective 8/1/03. Statutory Authority: Chapter 90.48 RCW. WSR 92-24-037 
(Order 92-29), § 173-201A-170, filed 11/25/92, effective 12/26/92.]

173-201A-530

WAC 173-201A-530  Enforcement. To insure that the 
provisions of chapter 90.48 RCW, the standards for water 
quality promulgated herein, the terms of waste disposal per-
mits, and other orders and directives of the department are 
fully complied with, the following enforcement tools will be 
relied upon by the department, in cooperation with the attor-
ney general as it deems appropriate:

(1) Issuance of notices of violation and regulatory orders 
as provided for in RCW 90.48.120.

(2) Initiation of actions requesting injunctive or other 
appropriate relief in the various courts of the state as provided 
for in RCW 90.48.037.

(3) Levying of civil penalties as provided for in RCW 
90.48.144.

(4) Initiation of a criminal proceeding by the appropriate 
county prosecutor as provided for in RCW 90.48.140.

(5) Issuance of regulatory orders or directives as pro-
vided for in RCW 90.48.240.
[Statutory Authority: Chapters 90.48 and 90.54 RCW. WSR 03-14-129 
(Order 02-14), recodified as § 173-201A-530, filed 7/1/03, effective 8/1/03. 
Statutory Authority: Chapter 90.48 RCW. WSR 92-24-037 (Order 92-29), § 
173-201A-180, filed 11/25/92, effective 12/26/92.]

PART VI - USE DESIGNATIONS FOR WATERS OF 
THE STATE

173-201A-600

WAC 173-201A-600  Use designations—Fresh 
waters. (1) All surface waters of the state not named in Table 
602 are to be protected for the designated uses of: Salmonid 
spawning, rearing, and migration; primary contact recreation; 
domestic, industrial, and agricultural water supply; stock 
watering; wildlife habitat; harvesting; commerce and naviga-
tion; boating; and aesthetic values.

(a) Additionally, the following waters are also to be pro-
tected for the designated uses of: Core summer salmonid hab-
itat; and extraordinary primary contact recreation:

(i) All surface waters lying within national parks, 
national forests, and/or wilderness areas;
[Ch. 173-201A WAC p. 24] (5/9/11)
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(1) Permitting. The primary means to be used for controlling municipal, commercial, and industrial
waste discharges shall be through the issuance of waste discharge permits, as provided for in RCW
90.48.160, 90.48.162, and 90.48.260. Waste discharge permits, whether issued pursuant to the National
Pollutant Discharge Elimination System or otherwise, must be conditioned so the discharges authorized
will meet the water quality standards. No waste discharge permit can be issued that causes or
contributes to a violation of water quality criteria, except as provided for in this chapter.

(a) Persons discharging wastes in compliance with the terms and conditions of permits are not
subject to civil and criminal penalties on the basis that the discharge violates water quality standards.

(b) Permits must be modified by the department when it is determined that the discharge causes or
contributes to a violation of water quality standards. Major modification of permits is subject to review in
the same manner as the originally issued permits.

(2) Miscellaneous waste discharge or water quality effect sources. The director shall, through
the issuance of regulatory permits, directives, and orders, as are appropriate, control miscellaneous
waste discharges and water quality effect sources not covered by subsection (1) of this section.

(3) Nonpoint source and stormwater pollution.
(a) Activities which generate nonpoint source pollution shall be conducted so as to comply with the

water quality standards. The primary means to be used for requiring compliance with the standards shall
be through best management practices required in waste discharge permits, rules, orders, and directives
issued by the department for activities which generate nonpoint source pollution.

(b) Best management practices shall be applied so that when all appropriate combinations of
individual best management practices are utilized, violation of water quality criteria shall be prevented. If
a discharger is applying all best management practices appropriate or required by the department and a
violation of water quality criteria occurs, the discharger shall modify existing practices or apply further
water pollution control measures, selected or approved by the department, to achieve compliance with
water quality criteria. Best management practices established in permits, orders, rules, or directives of
the department shall be reviewed and modified, as appropriate, so as to achieve compliance with water
quality criteria.

(c) Activities which contribute to nonpoint source pollution shall be conducted utilizing best
management practices to prevent violation of water quality criteria. When applicable best management
practices are not being implemented, the department may conclude individual activities are causing
pollution in violation of RCW 90.48.080. In these situations, the department may pursue orders,
directives, permits, or civil or criminal sanctions to gain compliance with the standards.

(d) Activities which cause pollution of stormwater shall be conducted so as to comply with the water
quality standards. The primary means to be used for requiring compliance with the standards shall be
through best management practices required in waste discharge permits, rules, orders, and directives
issued by the department for activities which generate stormwater pollution. The consideration and
control procedures in (b) and (c) of this subsection apply to the control of pollutants in stormwater.

(4) General allowance for compliance schedules.
(a) Permits and orders issued by the department for existing discharges may include a schedule for

achieving compliance with effluent limits and water quality standards that apply to:
(i) Aquatic life uses; and
(ii) Uses other than aquatic life.
(b) Schedules of compliance shall be developed to ensure final compliance with all water quality-

based effluent limits and the water quality standards as soon as possible. The department will decide
whether to issue schedules of compliance on a case-by-case basis. Schedules of compliance may not
be issued for new discharges. Examples of schedules of compliance that may be issued include:

(i) Construction of necessary treatment capability;

WAC 173-201A-510

Means of implementation.

http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.160
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.162
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.260
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.080
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(ii) Implementation of necessary best management practices;
(iii) Implementation of additional stormwater best management practices for discharges determined

not to meet water quality standards following implementation of an initial set of best management
practices; and

(iv) Completion of necessary water quality studies related to implementation of permit requirements
to meet effluent limits.

(c) For the period of time during which compliance with water quality standards is deferred, interim
effluent limits shall be formally established, based on the best professional judgment of the department.
Interim effluent limits may be numeric or nonnumeric (e.g., construction of necessary facilities by a
specified date as contained in an order or permit), or both.

(d) Prior to establishing a schedule of compliance, the department shall require the discharger to
evaluate the possibility of achieving water quality standards via nonconstruction changes (e.g., facility
operation, pollution prevention). Schedules of compliance shall require compliance with the specified
requirements as soon as possible. Compliance schedules shall generally not exceed the term of any
permit unless the department determines that a longer time period is needed to come into compliance
with the applicable water quality standards.

(e) When an approved total maximum daily load has established waste load allocations for permitted
dischargers, the department may authorize a compliance schedule longer than ten years if:

(i) The permittee is not able to meet its waste load allocation in the TMDL solely by controlling and
treating its own effluent;

(ii) The permittee has made significant progress to reduce pollutant loading during the term of the
permit;

(iii) The permittee is meeting all of its requirements under the TMDL as soon as possible; and
(iv) Actions specified in the compliance schedule are sufficient to achieve water quality standards as

soon as possible.
(5) Compliance schedules for dams:
(a) All dams in the state of Washington must comply with the provisions of this chapter.
(b) For dams that cause or contribute to a violation of the water quality standards, the dam owner

must develop a water quality attainment plan that provides a detailed strategy for achieving compliance.
The plan must include:

(i) A compliance schedule that does not exceed ten years;
(ii) Identification of all reasonable and feasible improvements that could be used to meet standards,

or if meeting the standards is not attainable, then to achieve the highest attainable level of improvement;
(iii) Any department-approved gas abatement plan as described in WAC 173-201A-200 (1)(f)(ii);
(iv) Analytical methods that will be used to evaluate all reasonable and feasible improvements;
(v) Water quality monitoring, which will be used by the department to track the progress in achieving

compliance with the state water quality standards; and
(vi) Benchmarks and reporting sufficient for the department to track the applicant's progress toward

implementing the plan within the designated time period.
(c) The plan must ensure compliance with all applicable water quality criteria, as well as any other

requirements established by the department (such as through a total maximum daily load, or TMDL,
analysis).

(d) If the department is acting on an application for a water quality certification, the approved water
quality attainment plan may be used by the department in its determination that there is reasonable
assurance that the dam will not cause or contribute to a violation of the water quality standards.

(e) When evaluating compliance with the plan, the department will allow the use of models and
engineering estimates to approximate design success in meeting the standards.

(f) If reasonable progress toward implementing the plan is not occurring in accordance with the
designated time frame, the department may declare the project in violation of the water quality standards
and any associated water quality certification.

http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A-200
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(g) If an applicable water quality standard is not met by the end of the time provided in the attainment
plan, or after completion of all reasonable and feasible improvements, the owner must take the following
steps:

(i) Evaluate any new reasonable and feasible technologies that have been developed (such as new
operational or structural modifications) to achieve compliance with the standards, and develop a new
compliance schedule to evaluate and incorporate the new technology;

(ii) After this evaluation, if no new reasonable and feasible improvements have been identified, then
propose an alternative to achieve compliance with the standards, such as site specific criteria (WAC 173-
201A-430), a use attainability analysis (WAC 173-201A-440), or a water quality offset (WAC 173-201A-
450).

(h) New dams, and any modifications to existing facilities that do not comply with a gas abatement or
other pollution control plan established to meet criteria for the water body, must comply with the water
quality standards at the time of project completion.

(i) Structural changes made as a part of a department approved gas abatement plan to aid fish
passage, described in WAC 173-201A-200 (1)(f)(ii), may result in system performance limitations in
meeting water quality criteria for that parameter at other times of the year.

(6) Combined sewer overflow treatment plant. The influent to these facilities is highly variable in
frequency, volume, duration, and pollutant concentration. The primary means to be used for requiring
compliance with the human health criteria shall be through the application of narrative limitations which
include, but are not limited to, best management practices required in waste discharge permits, rules,
orders and directives issued by the department.

[Statutory Authority: RCW 90.48.035, 90.48.605 and section 303(c) of the Federal Water Pollution
Control Act (Clean Water Act), C.F.R. 40, C.F.R. 131. WSR 16-16-095 (Order 12-03), § 173-201A-510,
filed 8/1/16, effective 9/1/16. Statutory Authority: Chapters 90.48 and 90.54 RCW. WSR 03-14-129
(Order 02-14), amended and recodified as § 173-201A-510, filed 7/1/03, effective 8/1/03. Statutory
Authority: Chapter 90.48 RCW and 40 C.F.R. 131. WSR 97-23-064 (Order 94-19), § 173-201A-160, filed
11/18/97, effective 12/19/97. Statutory Authority: Chapter 90.48 RCW. WSR 92-24-037 (Order 92-29), §
173-201A-160, filed 11/25/92, effective 12/26/92.]

http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A-430
http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A-440
http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A-450
http://apps.leg.wa.gov/wac/default.aspx?cite=173-201A-200
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.035
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48.605
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48
http://app.leg.wa.gov/RCW/default.aspx?cite=90.54
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48
http://app.leg.wa.gov/RCW/default.aspx?cite=90.48


 

 

 
 
 
 

Attachment 10 
(Case No. 351998) 



9/21/2017 RCW 34.05.422: Rate changes, licenses.

https://app.leg.wa.gov/rcw/default.aspx?cite=34.05.422 1/1

(1) Unless otherwise provided by law: (a) Applications for rate changes and uncontested applications
for licenses may, in the agency's discretion, be conducted as adjudicative proceedings; (b) applications
for licenses that are contested by a person having standing to contest under the law and review of
denials of applications for licenses or rate changes must be conducted as adjudicative proceedings; and
(c) an agency may not revoke, suspend, or modify a license unless the agency gives notice of an
opportunity for an appropriate adjudicative proceeding in accordance with this chapter or other statute.

(2) An agency with authority to grant or deny a professional or occupational license must notify an
applicant for a new or renewal license not later than twenty days prior to the date of the examination
required for that license of any grounds for denial of the license which are based on specific information
disclosed in the application submitted to the agency. The agency must notify the applicant either that the
license is denied or that the decision to grant or deny the license will be made at a future date. If the
agency fails to give the notification prior to the examination and the applicant is denied licensure, the
examination fee must be refunded to the applicant. If the applicant takes the examination, the agency
must notify the applicant of the result.

(3) When a licensee has made timely and sufficient application for the renewal of a license or a new
license with reference to any activity of a continuing nature, an existing full, temporary, or provisional
license does not expire until the application has been finally determined by the agency, and, in case the
application is denied or the terms of the new license limited, until the last day for seeking review of the
agency order or a later date fixed by order of the reviewing court.

(4) If the agency finds that public health, safety, or welfare imperatively requires emergency action,
and incorporates a finding to that effect in its order, summary suspension of a license may be ordered
pending proceedings for revocation or other action. These proceedings must be promptly instituted and
determined.

(5) This section does not apply to requests made by the department of revenue, under the authority
of RCW 82.08.155, to the *liquor control board to suspend a person's spirits license and to refuse to
renew any spirits license held by the person and to issue any new spirits license to the person.

[ 2012 c 39 § 6; 1989 c 175 § 13; 1988 c 288 § 405; 1980 c 33 § 1; 1967 c 237 § 8. Formerly RCW
34.04.170.]

NOTES:
*Reviser's note: The "state liquor control board" was renamed the "state liquor and cannabis

board" by 2015 c 70 § 3.

Construction—Effective date—2012 c 39: See notes following RCW 82.08.155.

Effective date—1989 c 175: See note following RCW 34.05.010.

RCW 34.05.422

Rate changes, licenses.

http://app.leg.wa.gov/RCW/default.aspx?cite=82.08.155
http://lawfilesext.leg.wa.gov/biennium/2011-12/Pdf/Bills/Session%20Laws/House/2758.SL.pdf?cite=2012%20c%2039%20%C2%A7%206;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c175.pdf?cite=1989%20c%20175%20%C2%A7%2013;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1988c288.pdf?cite=1988%20c%20288%20%C2%A7%20405;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1980c33.pdf?cite=1980%20c%2033%20%C2%A7%201;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1967c237.pdf?cite=1967%20c%20237%20%C2%A7%208.
http://app.leg.wa.gov/RCW/default.aspx?cite=34.04.170
http://lawfilesext.leg.wa.gov/biennium/2015-16/Pdf/Bills/Session%20Laws/Senate/5052-S2.SL.pdf?cite=2015%20c%2070%20%C2%A7%203.
http://app.leg.wa.gov/RCW/default.aspx?cite=82.08.155
http://app.leg.wa.gov/RCW/default.aspx?cite=34.05.010
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